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I. INTRODUCTION

The National Environmental Policy Act (NEPA) provides an interdisciplinary framework for
environmental planning by federal agencies. It requires that federal agencies consider the
environmental impacts of their proposed actions and reasonable alternatives to those actions
in their decision-making processes. To meet this requirement, federal agencies prepare a
detailed statement known as an Environmental Impact Statement (EIS).

The U.S. Environmental Protection Agency (EPA) has general statutory authority under
NEPA and the Council on Environmental Quality's (CEQ) implementing regulations to
review and comment on federal actions affecting the environment. Section 309 of the Clean
Air Act, as amended (42 USC 7609), requires EPA to review and publicly comment on the
environmental impacts of major federal actions, including actions requiring Draft and Final
EISs, and proposed environmental regulations.

Section 309 confers broad review responsibilities on EPA for both the adequacy of the
analysis and the environmental impacts of proposed federal actions. The NEPA Compliance
Division in the Office of Federal Activities (OFA) coordinates EPA's NEPA review program.
Each EPA regional office has the responsibility for carrying out the Section 309 Review for
proposed federal actions affecting its region. EPA has developed a rating system to
characterize the review of Draft EISs, and those ratings are included in the EPA comment
letter to the lead agency. Regional reviewers work with the lead agency to resolve any issues
in the Draft EIS. Where issues cannot be resolved and the impacts are "unsatisfactory from
the standpoint of public health or welfare or environmental quality,” the EPA Administrator
will refer the Final EIS to CEQ.

OFA is interested in participating early and collaboratively in the NEPA compliance efforts
of other federal agencies to the fullest extent practicable. OFA recognizes the benefit of using
collaborative approaches in the NEPA review process with proposing federal agencies.
Efforts aimed at supporting relationships between EPA and agencies subject to NEPA review
are seen as beneficial in fostering earlier and more collaborative interaction on potentially
controversial federal projects.

1 July 14, 1955, ¢ 360, §309, as added Dec. 31, 1970, Public Law 91-604 § 12(a) 42 U.S.C. § 7609
(1970).

U.S. Institute for Environmental Conflict Resolution Page 4 of 54

ED_003001_00002174-00004



Final Report October 4, 2006

II. THE ASSESSMENT

In the fall of 2005, the EPA Office of Federal Activities asked the U.S. Institute for
Environmental Conflict Resolution (U.S. Institute) to conduct a program assessment to learn
how EPA reviewers and federal agencies currently work together and solve problems that
arise in the course of NEPA environmental review. The program assessment was
coordinated through the EPA Conflict Prevention and Resolution Center (CPRC).

The goal of the assessment is to:

® jdentify opportunities within the current NEPA Environmental Review Process to
advance earlier and more collaborative approaches among federal partners at all levels
of coordination (regional and national), and;

®  recommend what steps could be taken to enhance earlier and more collaborative
approaches and partnerships.

This program assessment is not an evaluation or a comprehensive critique of the process;
rather, it is designed to be a thoughtful sampling at a given point in time of how EPA NEPA
Review staff and their federal agency NEPA preparer/reviewer counterparts currently work
together to accomplish the goals of NEPA. The assessment is an independent analysis based
on the professional judgment of the assessment team informed by extensive interviews and
analysis.

Who Conducted the Assessment?

The assessment team composed of Sarah Palmer, Patricia Lewis and Gail Brooks from the
U.S. Institute for Environmental Conflict Resolution (U.S. Institute), conducted the
assessment and is wholly responsible for the information presented in this report.

The U.S. Institute was established by the U.S. Congress in 1998 as part of the Morris K. Udall
Foundation, an independent federal agency of the Executive Branch. The U.S. Institute
provides assistance to parties involved in natural resource, environmental and public lands
issues where federal agencies are involved. Services of the U.S. Institute include conducting
impartial assessments on behalf of federal agencies and other parties to determine whether
collaboration and conflict resolution are appropriate tools in the context of environmental
decision-making. It is also charged with assisting the Federal Government in implementing
Section 101 of the National Environmental Policy Act through the use of the tools of
environmental conflict resolution and collaboration.

U.S. Institute for Environmental Conflict Resolution Page 5 of 54
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What was the Assessment Methodology?

The assessment was designed to engage staff of the EPA 309 Review program and federal
agency staff involved in NEPA preparation and/or coordination across the ten EPA regions.
EPA Regional, OFA and CPRC staff consulted with the assessment team to develop the
assessment methodology.

EPA staff comments helped inform the assessment team’s approach and the categories of
interview questions. The assessment team also benefited from input and advice from an
internal team of colleagues at the U.S. Institute.

The assessment team developed, for assessment interviewees, a set of questions to address the
following areas of interest:

®  General (length and breadth of experience with NEPA review process, etc.)
®m  Current Process (the NEPA Review Process as it stands now)

®  Collaboration (the degree to which collaboration occurs and how it is supported by
the agencies)

®  Dynamics (personal, situational)
®  Opportunities (for collaboration and early involvement)
®  Tools and Resources (available and needed)

The complete list of interview questions is provided in Appendix A.

The assessment team conducted confidential, one-on-one interviews with 62 individuals
between February and June 2006. The assessment team interviewed each of the regional
NEPA review coordinators and OFA staff at EPA Headquarters (18 people) and then
randomly selected at least one NEPA review staff in each EPA region to interview (16
people). Twenty-eight federal agency interviewees were selected by the Team from a larger
pool of candidates suggested from NEPA review coordinators and NEPA review staff. A list
of federal agencies interviewed is located in Appendix B. Interviews lasted an hour to an
hour-and-a-half, on average. The majority of interviews were conducted on the phone; some
were conducted in person.

The assessment team analyzed interviewee responses to the questions by category and
identified any cross-cutting themes as well as common perceptions that emerged by region.
All interviewee comments were given equal weight. Where there are differences in

U.S. Institute for Environmental Conflict Resolution Page 6 of 54
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responses between EPA and federal agency staff they are noted and identified throughout
this report. The results of these interviews are synthesized in this report without attribution
to any individual interviewee. The assessment team asked for and received prior approval
from participants to quote them or to identify projects that are used in this report to illustrate
a process.

The draft report was distributed to all interviewees, who were asked to review the draft and
comment on any missing information or areas needing clarification. Nine individuals
provided comments on the draft report. The assessment team reviewed these responses and
revised the report to provide greater clarity as the team considered appropriate.

ITI. ANALYSIS AND FINDINGS

This section presents the views and perceptions of interviewees, which the assessment team
analyzed to identify the key themes. The key themes focus on early involvement and
collaboration, relationships and communication, understanding of mission and authorities,
and roles and responsibilities. In addition, several secondary themes emerged that shape
early involvement and collaboration in the review process.

Early Involvement/Collaboration

Early Involvement

Across all interviewees (EPA review staff and federal agencies) there was broad support for
EPA’s early involvement in the NEPA process. Several agencies expressed a desire to have
EPA involved earlier: “If'staff’is involved in a project early (such as with ___), issues can be
discussed and resolved before the Drafi EIS, which reduces the severity or nature of the
comments EPA makes during review.” Up-
front, early, and ongoing communication was
viewed as the responsibility of all agencies
engaged in NEPA. Everyone agreed that
comments are more meaningful (have greater
context and import) when EPA is involved
earlier (e.g., before or as soon as the NOI is
published). However, some interviewees
cautioned that earlier involvement is not a
guarantee of successful outcomes, such as favorable ratings.

Juneau Access Highway (Alaska).
EPA sat at the table; involved with
the project pre-scoping. There was a
joint process of looking at options,
weighing in on alternatives. When
EPA wrote their letter and rated the
EIS, there were no surprises.

EPA review staff and federal agency environmental staff have wide-ranging views on when,
how and under what circumstances to get engaged early in a project. For example, some EPA

U.S. Institute for Environmental Conflict Resolution Page 7 of 54
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reviewers are involved at the conceptual stage; others engage when they see the Federal
Register Notice or by attending pre-scoping meetings; many don’t get involved until the 309
Review process commences. Depending on the situation, agencies may seek EPA’s
involvement only at the draft EIS stage. EPA review staff and agency environmental staff
interviewed are seeking guidance on early involvement (see options listed in the
recommendations section).

Collaboration

Collaboration (agency-to-agency, reviewer-to-associate reviewer, regional staff-to-OFA) was
viewed favorably and essential to the job. Without exception, interviewees reported
collaboration as key to successful outcomes. EPA’s involvement in collaborative processes
was viewed as positive and a way to avoid conflicts at the Draft EIS stage. EPA review staff
and agency environmental staff also generally reported receiving support in their agencies
for collaboration.

Across all interviewees collaboration was defined broadly and differed from person to
person: for some, collaboration is used synonymously with cooperating agency status; for
others, collaboration is defined as working together to solve a problem or develop solutions.
Some agencies consider collaboration, cooperation and coordination as distinct processes,
whereas others use the terms interchangeably.

The interviews revealed several factors that contribute to success in collaboration: (1)
understanding the regulations and statutes that govern what can and cannot be done; (2)
information gathering on what’s important to EPA and other agencies: asking questions,
requesting information, identifying information needs; (3) developing and keeping
expectations that are realistic to the situation and the process; (4) raising awareness of the
issues and opportunities (for collaboration, for mitigation, etc.); and (5) participating in site
visits and interagency meetings — both considered vital to learning about a project, to better
understanding the range of issues involved and to conducting productive reviews.

Several agencies noted that EPA NEPA reviewers contribute to projects by facilitating
discussions, serving as advisors, asking helpful questions, helping to identify common
interests among agencies in the NEPA review process or assisting with analysis. “£PA met on
a regular basis (quarterly and one-on-one meetings) with the agency to bring them up-to-
speed. EPA in the region became a resource for doing the analysis. The lead agency decided
to do a cumulative impact analysis, which finally accomplished their goals.” Some federal
agency staff also perceived EPA reviewers as better at coordinating (exchanging information,
attending meetings) than they are at collaborating (working toward a shared goal).

U.S. Institute for Environmental Conflict Resolution Page 8 of 54
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Obstacles to early involvement and collaboration. Involvement early in the NEPA process
and collaboration throughout the NEPA process require both federal agency and EPA
resources (staff, time and money) that are not always available. All interviewees commented
that limited resources constrain early involvement and collaboration. 7t /early involvement/
Is an investment that has to be weighed against other demands. The region must be selective
about where we put our efforts.” “The biggest constraint to collaborating is time and people.
[We/ want to collaborate and have plans to talk to people but never get the time.”

Additional perceived challenges to early involvement and/or collaboration include:

®  Some EPA interviewees commented that sometimes federal agencies are not
responsive to EPA’s desire to be involved early — agencies do not inform EPA of a
project until the Draft EIS or agencies are unwilling to address EPA review
comments. Similarly, some agencies commented that they are not always certain if
EPA reviewers will engage early or collaboratively on some projects; agencies invite
EPA to participate but they do not always hear back from EPA.

®  To some federal agencies, collaboration means giving up one’s decision-making
authority, thus potential opportunities for early engagement and a commitment to
collaboration may be more limited in some agencies. “Definition of collaboration: it’s
a power sharing thing. Regardless of decision-making authority, people in
collaboration can see positions change and proposals change as a result of their input.
Bur power sharing can also be an obstacle to collaboration.”

®  High profile and/or politically sensitive projects make meaningful collaboration
difficult. Collaboration was also reported to be challenging when elected or
appointed officials engage midstream or late in the process.

® A perception that some participate in collaborative processes only to serve their
interests rather than to inform a process or work together to solve a problem.
some agencies interpret collaboration as wanting EPA to ‘do things their [the
agency s/ way,” to not have objections so they can get the project completed.”

®  Changes in staff mid-stream in a project require re-establishing rapport, trust and
communication within the project group, all of which take time.

Relationships/Communication
Good working relationships based on mutual respect, honesty and transparency were viewed
as key to fostering collaboration. Interviewees reported greater collaboration between

agencies, among NEPA reviewers and associate reviewers (program staff), and with OFA staff
when interpersonal relations were positive. “A¢tain early involvement by spending more

U.S. Institute for Environmental Conflict Resolution Page 9 of 54
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time nurturing relationships with agencies, call them, talk to them, build trust ...” It takes
time to develop rapport and trust among peers and colleagues to foster positive relationships
that lead to collaboration. Interviewees were more likely to pick up the phone and call a peer
or colleague in another agency when long-term relationships had been established. “ZPA
staff and the federal agencies in the region have been working together a long time; they

have been on their jobs a long time; so they tend to work a lot as a team . . .

Most agencies reported having a good
working relationship with EPA. “Some in

EPA are good at asking focused questions;

especially adept at scoping meetings;
[this] conveys an approach to the lead
agency that is very valuable.” “EPA is
helping ____ to work through the newest
interpretation of the regulations; being
good advisors.”

The more frequently cited challenges to
collegiality and information sharing were:
personality conflicts; adherence to a
particular agenda; and strong emotions
and/or body language that may, in some

2

2005 O’Hare airport expansion project. This
project exemplifies interagency coordination.
FAA sought EPA out. They [EPA] were involved
in interagency scoping and developing the
methodology. When FAA generated work
projects, Region 5 had already provided informal
review of some of those products. Once the draft
EIS comment period closed, EPA met with FAA
and others and found FAA responsive to EPA’s
advice. Internally, the project was coordinated
very well. When asked more about why this was
successful, the EPA interviewee said its success
was owed to the EPA team’s effectiveness and
the attention paid to interagency relations.

cases, indicate attitudes counter to collaboration.

Relationship-building appears to be crucial to early involvement and collaboration, and can
be achieved in a variety of ways. Interviewees offered the following tips as advice to new

staff.

®  Work to understand issues of other agencies; be receptive to understanding projects

from the agency’s perspective.

®  Get to know associate reviewers, OFA staff and federal agency project managers.

®  Don’t wait to be called; make the call yourself.

®  Treat everyone with respect.

® Learn to use the vocabulary and the lingo of the agencies you're working with.

m  Agree to disagree.

U.S. Institute for Environmental Conflict Resolution
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8 “Make alliances. Declare an armistice, and then make the nexr one berter. Work as a
team instead of against one another.”

®  Remain emotionally detached.

®  Attitude plays an important role in collaboration, particularly keeping an open mind
about both the players and the process. Come to the table without prejudices and
biases or an “agenda”; know what to say/not say in critical situations and respect each
other’s missions and mandates, even if you don’t agree.

Missions and Authorities

EPA’s understanding of federal agency missions and federal agencies’ understanding of EPA’s
309 Review authority were seen as key to productive 309 reviews. However, the level of
knowledge and understanding of missions and authorities varied by EPA region and by
agency. Interviewees commented that more information on missions and authorities would
facilitate earlier involvement of review staff and, at the project level, improve coordination
and communication between EPA and federal agencies.

There are considerable differences in perspectives across EPA reviewers and federal agencies
about the scope of comments EPA reviewers should make. Some federal agency
interviewees questioned whether EPA comments and ratings are enforceable. They view
EPA comments as suggestions or recommendations: “ Would also like to know ar what point
can EPA ‘police’ agencies. Not sure what tools EPA has to enforce NEPA — do they rely on
litigation?” Some federal agency interviewees were of the opinion that EPA’s role should be
limited to providing recommendations concerning environmental impacts on air/water
quality and wetlands resources and should not comment on other issues, such as purpose and

3 2

need: “Lead agencies want to limit agency comments to just their [EPA’s/ expertise’.

Limited awareness or uncertainty about agency missions and authorities can be an
underlying cause for misunderstanding and may lead to conflict. For example, some federal
agency interviewees reported frustration that EPA 309 reviewers were not always mindful
that federal agencies have to respond to and deal with numerous and varied constituents
with diverse interests -- social, economic, historic -- not just environmental concerns.
‘Sometimes EPA gets ‘wrapped around the axle’ and loses sight of the big picture.”

Most interviewees acknowledged that experience counts in the NEPA review process and
that in addition to knowledge of the regulations and the process, addressing the more
complex and convoluted issues can really only be learned through experience. Interviewees
appreciate and value the resources and training available to them. Most EPA interviewees
reported that senior staff (in the regions and at Headquarters) provides valuable expertise.

U.S. Institute for Environmental Conflict Resolution Page 11 of 54
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Several said that on-the-job training and mentoring is the best way to build expertise. All
interviewees suggested that more timely, relevant and interactive training would be
beneficial.

Interviewees called for more forums for sharing information about NEPA best practices, the
309 Review process and relevant issues, and suggested several different avenues for doing
this:

®  QOrganize or support annual or biannual regional and national workshops on current
and emerging substantive issues to be addressed through the NEPA process.

®  Continue existing forums and re-establish previous forums; refocus them on best
practices.

®  Make the annual national EPA NEPA forum accessible to a greater number of
regional review staff in order to share lessons learned and best practices.

®  Offer more web-based tools and Intra/Internet platforms for sharing information.

®  Continue to take advantage of multi-agency forums like the Federal Leadership
Forum: to share, and heighten their collective awareness of each other’s missions and
authorities.

Roles and Responsibilities

Many interviewees emphasized the importance of defining roles and responsibilities,
whether formally or informally, and identified misunderstandings or misperceptions of
EPA’s roles and responsibilities in the NEPA review process.

EPA Cooperating Agency and 309 Review Roles

Many expressed mixed perceptions and confusion about EPA’s role as a cooperating agency
versus its role in the 309 Review process. Confusion from federal agency interviewees
included: a lack of clarity about which program within EPA, e.g., the 309 Review program or
the Air or Water program, is the lead when EPA is a cooperating agency and how the EPA,

2 The Rocky Mountain Federal Leadership Forum consists of principal managers of federal Rocky Mountain
land management and regulatory agencies and was convened to address issues concerning development of oil
and gas resources in the Rocky Mountain basin and the effect of development activities on other resources. The
group’s goal was to achieve a more unified approach to NEPA and to resolve issues related to oil and gas
development.
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in the absence of any “special expertise with respect to any environmental issue” (40 CFR
1506.1), might serve as a cooperating agency.

Reviewers reported that EPA engagement as a cooperating agency had mixed results,
depending on the project, the lead agency, and the roles. Several federal and EPA
interviewees indicated that EPA is more engaged and more collaborative as a cooperating
agency. “We want to see EPA participate as a cooperating agency, not just as a reviewer.”

Expectations and Perceptions Regarding EPA’s 309 Review Role and linkage to EPA’s
Mission

Concerns were expressed both from federal agencies and EPA reviewers regarding EPA
reviewers ability to maintain their objectivity when conducting a 309 Review if they have
worked collaboratively with the lead agency and sponsors to develop the Draft EIS.
Confusion about EPA’s role in a collaborative effort may lead to expectations that it has
agreed, explicitly or implicitly, with the purpose and need and/or alternatives recommended
in the Draft EIS. If this expectation is not fulfilled, agencies may respond negatively, which
may influence how the agency engages EPA in future projects.

A perception held by some federal agencies and acknowledged by some EPA interviewees is
that some EPA NEPA reviewers are seen as “environmentalists” or that they are aligned with
environmental advocacy organizations. Misperceptions about EPA’s role are further
complicated by the stated purpose of EPA’s 309 program and the context of EPA’s larger
mission: to protect human health and the environment. Under Section 309 of the Clean Air
Act® (CAA), EPA is required to review and publicly comment on the environmental impacts
of major federal actions including actions which are the subject of draft and final
Environmental Impact Statements, proposed environmental regulations, and other proposed
major actions. If EPA determines that the action is environmentally unsatisfactory, it is
required by Section 309 to refer the matter to the CEQ. The following comment by an EPA
reviewer regarding EPA’s role in the 309 Review process may provide insight as to why this
confusion exists: “EPA still has to be the advocate for environmental issues and push the
agencies to actively address these issues.”

Many federal interviewees expressed a desire to better understand EPA’s 309 Review process,
its roles and mandates, and how the EPA measures and tracks success within that process.
Several EPA interviewees also expressed a desire for EPA colleagues in other program areas
to have more information about EPA 309 authority and the breadth of EPA’s 309 Review
role.

3 July 14, 1955, ¢ 360, § 309, as added Dec. 31, 1970, Public Law 91-604 § 12(a) 42U .S.C. § 7609 (1970).

U.S. Institute for Environmental Conflict Resolution Page 13 of 54

ED_003001_00002174-00013



Final Report October 4, 2006

Some specific suggestions by federal agency staff for enhancing working relationships with
the EPA include:

®  For EPA reviewers: a deeper understanding of all the issues a lead agency/proponent
needs to consider in its EIS documents.

®  When agencies invite EPA to participate in NEPA (as a cooperating agency/or in early
involvement of reviewers): there needs to be a discussion of roles and expected
responsibilities.

Several regions use MOUs or programmatic agreements as tools to formalize the
relationships, roles, and points of involvement/concurrence in the NEPA process. These
agreements may also include dispute resolution procedures.

Additional Factors that Shape Opportunities for Early Involvement and
Collaboration in the NEPA Review Process

The information presented in this section represents a compilation of factors that contribute
to whether, how and when EPA review staff engages in a project early and/or
collaboratively.

Perceptions of Reviews and Comments

EPA reviewers interviewed reported frustration

with the variability in the quality of NEPA The Kentucky/Indiana bridge
analysis and documents among and within project (Ohio River)

agencies, districts and regions. “Opening an EIS is Two EPA regions were involved,
Iike receiving an unexpected gift — you never which made the coordination
know what you will find inside.” more difficult. One region had a

slightly different perspective than
From the federal agency perspective, the substance | the other. The Regional

and tone of EPA’s reviews vary by reviewer, Administrator and Deputy RA got
region and at Headquarters. In situations where involved — the project ultimately
agencies work with multiple EPA regions, these came together over a series of
inconsistencies can be frustrating and can impact several meetings and calls.

agency and third party applicant resources,
contract deliverables and other project milestones. Federal agency interviewees expressed a
desire to see more consensus opinions from EPA reviewers, citing frustration when EPA
reviewers, associate reviewers and/or Headquarters provide differing opinions. “Different
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2 4

EPA regions view projects differently . . .” “Challenge is you get difterent EPA reviewers and

each has difterent preferences.”

Some interviewees expressed the perception that EPA wants to halt certain projects with 309
Review comments and ratings. Several EPA interviewees believe this perception comes from
the tone or wording of comment letters; comments that seem well reasoned to EPA
reviewers may be received by the agency as intended to cause delay (e.g., asking for mozre
analysis). Many federal agency interviewees expressed the opinion that the EPA asks for
more analysis than is necessary: “E1S analysis/documentation is never enough for EPA; they
seem to want more. EPA doesn’t understand thar what they’re asking for is very costly.”

As a consequence of these perceptions, in some situations EPA reviewers and their federal
agency counterparts become suspicious of each others’ motives. “When ___ first started to go
to meerings with _____ and other agencies, they would ask ‘Why are you here?’ There wasn't
a high level of trust.”

Perspectives about the Ratings

Most federal agency interviewees expressed a range of comments about the ratings.
Interviewees noted that the distinctions between £O (environment objections) and £C
(environmental concerns) are not clear and vary across regions and letters. A few suggested
including more affirmative ratings above an LO (lack of objections). EPA interviewees
indicated that there are disincentives for negative ratings: 7f/you/ give a poor rating . . .
there is not enough time in the region to do the review; creates a disincentive... region
avoids giving adverse ratings because it creates a huge workload.”

In some agencies the focus appears to be more on EIS ratings than environmental outcomes.
Many federal agency interviewees felt that the focus should be more on feedback and
recommendations from reviewers for improving EISs rather than on ratings (e.g., some
regions provide specific recommendations in their comment letters that are valued more
than the ratings). Some federal agency interviewees remarked that 309 Review comments
provide validation and support for their positions when they go back to project
proponents/applicants with changes.

Adequacy of Resources Time/Staff/Funds

Many EPA interviewees characterized the 309 Review process as high volume, unpredictable
and chaotic. The types of projects vary by region and within regions. On certain types of
projects, NEPA is concurrent with 404 Review. Many EPA interviewees suggested that tools

to better predict and manage workloads would allow them to better identify projects for
which collaboration was most appropriate.
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With few exceptions, EPA review staff reported having insufficient time, staff and funds to
comprehensively review all documents. Federal agency interviewees also confirmed that
time, staff and resource constraints impacted the NEPA review process.

Most interviewees observed that agency actions are becoming more complex and, in some
cases, more controversial, and are subject to more attention from upper management and
appointees. Consequently, the NEPA review process takes more time and resources are
diverted from other priorities. Streamlining initiatives, such as those used by Federal
Highway Administration (FHWA) in the NEPA process, that include early involvement and
agreements on concurrence points can help in conserving resources. However, the reported
downside to streamlining is that it creates pressure to move projects too quickly through the
environmental review process to a decision. Many interviewees reported tension between
the emphasis on streamlining and the increasing complexity of projects and issues.

Internal Processes

Many EPA interviewees reported frustration with the internal EPA administrative elevation
procedure for controversial projects. Comments included: the process takes more time, is
burdensome, and contributes to stress and tension. Some EPA interviewees who have been
through the process value OFA’s contribution but wonder about the added value of the
Administrator’s review. Others who have experienced the elevation process found that it
strengthened EPA’s position in comment letters. Some EPA interviewees thought that staff
“esprit de corps” suffers as a result of the new elevation procedure.

Within EPA, review staff acknowledged the important contributions of associate reviewers
(EPA staff outside of the 309 program who provide technical and policy advice in specific
review areas such as air, water or wetlands), and recognized the demands that a review can
place on them. The expertise of associate reviewers is highly valued; however, limited
resources and competing priorities constrain the time they have to contribute to 309 Review.
Review staff would like to get input from associate reviewers in a timely fashion, but it is not
always possible.

IV. RECOMMENDATIONS

The following recommendations are presented by the assessment team for the consideration
of EPA’s Office of Federal Activities. The recommendations are in two parts: first are primary
recommendations regarding early involvement and collaboration and second,
recommendations to enhance the current NEPA 309 Review process.
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The recommendations were developed by the assessment team, through consideration of
comments from interviewees in conjunction with the U.S. Institute’s knowledge and
experience with the practices of collaboration and environmental conflict resolution.

Acknowledging EPA resource limitations, the assessment team encourages OFA to consider
how to prioritize and implement these recommendations.

Recommendations to Foster Meaningful Early Involvement and Collaboration
in the NEPA Review Process

To fully realize the benefits of early involvement, active engagement of EPA 309 Review and
program staff as well as their federal agency counterparts engaged in NEPA is required. To
facilitate early involvement and collaboration in the NEPA review process, consider an
iterative approach to implementing these recommendations by identifying first those
activities that are attainable within the Review program, and then those activities that
require partnership with receptive federal agencies.

Clarifying Early Involvement and Collaboration in the Context of NEPA 309 Review

Perspectives and definitions of both early involvement and collaboration varied widely
across interviewees. As a critical first step to enhancing early involvement and collaboration,
under the leadership of the Office of Federal Activities, consider convening a group of
regional reviewers recognized for their experience in collaborative processes, to work with
in-house or other collaboration professionals to begin articulating and defining what early
involvement and collaboration encompasses within 309 Review. Consider also distinguishing
between when EPA engages collaboratively as a Cooperating Agency (as defined by 40 CFR
1501.6), and as a reviewer. This effort could build on the findings in this assessment and
many of the CEQ NEPA Task Force activities underway in 2005-06 and would reduce
confusion both within EPA and among other federal agencies.

Resource Materials to Further Understanding of the Principles of Effective Collaboration

Consider developing resource materials that include examples of what collaboration between
EPA 309 program staff and federal agencies engaged in NEPA looks like, including the
importance of collaborative attitudes and behaviors in creating an environment for
productive conversations. Materials should include how EPA’s collaborative versus 309 roles
and responsibilities differ and at what points in the review process collaboration is
appropriate or most beneficial.
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Consider convening a work group of regional staff to develop practices that support the
reviewer’s roles and the 309 program goals. This could take the form of developing and
institutionalizing “Best Practices” for reviewers as a tool to clarify their distinct roles both
within the EPA and in relation to other federal agencies. Best Practices, if followed, might
begin to reduce negative perceptions about reviewers as being ‘green’ or aligned with
environmental advocacy organizations. Existing practices from environmental professionals
and the dispute resolution field may offer useful perspectives.

Tools to Determine What Projects are Appropriate for Active Early Involvement and/or
Collaboration

Projects that are potentially contentious, high profile, or include scientifically complex issues
may warrant active and on-going engagement of Review staff. This level of collaboration
may be resource intensive. Resource constraints are a limiting factor across all federal
agencies and programs, including the Review program. An essential first step to effective
early involvement and/or collaboration in 309 Review is developing methods within and
across regions to prioritize projects and identify those projects with the greatest potential to
benefit from either EPA’s early involvement or ongoing collaboration. Finally, look to the
regions already utilizing internal prioritization tools and consider piloting them in other
regions where workloads are especially significant.

Collaboration and early involvement may not be possible in every situation. Therefore,
consider developing “questions to consider” to assess the prospects for successful
collaboration and/or early involvement. For example:

8 Will the benefits and advantages of working together outweigh the associated costs of
collaborating (such as time and resources)?

®  Will this project involve multiple EPA programs such as water/air quality or wetlands
and, if so, would engaging early in this project improve internal coordination and
communication?

® s the lead agency and/or project proponent receptive to early involvement and/or
collaboration?

Memoranda of Understanding/Agreement
Where agencies are receptive and there is a mutual commitment, make use of Memoranda of
Understanding/Agreement (MOUs/As) to create shared guidance and understanding of

collaboration and the joint expectations for the NEPA process (Appendix C-1), including
resource needs for site visits and group meetings. Agreements that are programmatic, rather
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than project specific, might also include the types of EISs/issues relevant for early
involvement and/or collaboration and the steps in the NEPA process where 309 Review
program staff might engage (e.g., purpose & need, alternatives, impact analysis, mitigation
measures). Programmatic MOUs could be one way to respond to the need for streamlining
of reviews. MOUs that identify timelines, decision-making procedures, concurrence points,
roles and responsibilities and dispute resolution processes were reported most effective (see
Appendix C-2). Look to those individuals within EPA with experience negotiating such
MOU s to draw on lessons learned from their experiences.

Cultivating the Current Shared Learning Environment

NEPA reviewers are highly skilled and resourceful. They manage large volumes of complex
and technical information across multiple projects. These skills, combined with the expertise
of associate reviewers, reflect the significant depth of knowledge in the EPA 309 Review
program. This capacity can be further enhanced by creating and maintaining forums for
lessons learned and information sharing. Suggestions from interviewees include:

® Institutionalize multi-region, and, if feasible, multi-agency dialogues on major themes
and issues, how they are addressed, lessons learned and information on common
elements and emerging issues in NEPA (e.g., in the West — public lands; in the
Southeast, hurricanes and wetlands, etc.) through:

o Semi-annual or more frequent meetings

o Electronic forums and/or regularized newsletters. The DOFE’s “NEPA Lessons
Learned’ and FHWA’s “Re: NEPA were two commonly cited examples of
useful newsletters.

®  Include on the OFA website, examples of how early involvement and/or collaboration
contributed to a NEPA process and the project’s outcomes.

®  Encourage and reward peer-to-peer discussions and mentoring across reviewers,
technical staff and other agencies. Consider asking early involvement/collaboration
mentors from each Region to provide guidance, coaching and mentoring across
regions.

®  (Co-locate review staff within other agency offices (e.g., in FHWA or USDA-Forest
Service office).
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®  Make more use of details between federal agencies and/or IPAs+ (Intergovernmental
Personnel Act) to deepen reviewer skills and increase understanding of other
agencies’ NEPA processes and vice-versa. In those regions experiencing a high volume
of EISs, details from neighboring regions might be an effective way to alleviate high
workloads.

®  Establish continuing education requirements and minimum standards of training,
including core competencies in collaboration, to emphasize the importance of the
review program and to further reinforce that EPA is a learning organization.

®  Where opportunities arise, encourage EPA 309 Review staff to attend other agencies’
NEPA training, in particular training on the agency’s specific NEPA guidance.

® Increase federal and EPA review staff’s working knowledge of the EPA 309 program
by including information about the 309 Review program in new EPA employee
orientation and by offering 309 training to other federal agency NEPA staff.

® Publish Who's Who in NEPA — an online database that lists EPA and other federal
agency NEPA experts and their areas of expertise.

®  Utilize multi-agency forums, such as interagency workshops, the Federal Leadership
Forum, resource councils and joint trainings as opportunities to clarify EPA roles,
mission and authorities.

Training in collaboration/ECR/interest-based, multi-party negotiation provides an essential
foundation for improving collaboration. Training may be offered as stand-alone sessions, as
modules in current training programs, or tied to a specific project. Geographically-based
multi-agency training also encourages networking and relationship building among
individuals. Training could include:

®  Communication and listening skills.
®  Techniques for managing conflict and having difficult conversations.

®  Role-plays and simulations, to provide a safe forum for EPA and federal agencies to
walk in each other’s shoes.

4 The revised Intergovernmental Personnel Act (IPA) mobility program regulations (5 CFR part 334), effective May 29, 1997
provides for the temporary assignment of personnel between the Federal Government and state and local governments,
colleges and universities, Indian tribal governments, federally funded research and development centers, and other eligible
organizations.
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®  Managing teams and being a productive team member in multi-disciplinary and
multi-agency teams.

For some topics, on-line or web-based training may be appropriate to refresh skills
introduced in hands-on training.

When to Use Third Party Neutrals

As greater emphasis is placed on collaboration and related skills in federal agencies,
recognizing situations or circumstances where third party neutral assistance would be
beneficial is important. Third party neutrals can assist parties by developing an impartial and
systematic process to discuss difficult and complex technical information in environments
where the trust between different groups may be low or the groups may be unfamiliar with
each other. High conflict situations, multi-agency, multi-stakeholder processes are all
situations where third party neutrals can facilitate information sharing and decision-making
processes that move the group forward, reduce conflict, and help establish communication
channels. Third party neutral assistance may also be useful to facilitate the resolution of
intra-agency issues between EPA Headquarters and regions, across programs in the regions,
or on projects where more than one region is involved. Written guidance on how to
determine when to use third party neutrals in tandem with hands-on training is an effective
way to provide this knowledge.

Organizational Commitment and Leadership

Initiating and engaging in this assessment demonstrates the Office of Federal Activities’
commitment to supporting early engagement and collaboration in the 309 Review program.
For early involvement and collaboration to thrive, consider implementing additional

organizational incentives to cultivate and reward meaningful early involvement and
collaboration; e.g., monetary and other awards and acknowledgement.

Recommendations to Enhance the Current Review Process
In addition to many of the above recommendations, the following, also based on interviewee
comments with expansion by the assessment team, may help reduce points of tension within
the Review program.
Workload, Staffing and Funding

®  Consider initiating an annual survey of agencies for projects being planned to provide

an estimate of potential EIS activity in each region and to better allocate staff and
resource needs.
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®  Enhance and expand the implementation of NEPAssist® to all regions and other
federal agencies and where feasible make greater use of other GIS-based tools.

®  Consider alternative sources of funding, such as other federal and state agency
funding, for NEPA review positions (e.g., FHWA for transportation review); or
federal, state and/or local funding contributions for project review on a project-by-
project basis.

Policies and Procedures

®  Explore ways to expedite or streamline the development and delivery of guidance for
emerging national issues (e.g. LNG facility sitings).

w  Further assess the sufficiency of the review criteria and how they are applied across
regions on types or classes of issues, and if appropriate, identify opportunities for
developing guidance on consistency in review.

®  Explore ways to streamline the current internal elevation procedures and policy by
clarifying the criteria for elevation, developing preliminary procedures in regions for
achieving internal consensus on issues in controversy before they are elevated to
OFA, and reducing the turn-around time for Headquarters’ decisions.

®  Explore ways to encourage greater coordination and consistent communication
between the region(s) and OFA about issues of controversy when communicating to
federal agencies.

V. ACKNOWLEDGMENTS AND NEXT STEPS

Over the course of conducting the assessment the assessment team has gained a deep
appreciation and respect for the individuals engaged in NEPA document review and
preparation and a fuller understanding of the challenges they face.

The assessment team wishes to acknowledge the positive response to its requests for
interviews and the flexibility and commitment shown by people who participated in the
assessment. This support enhanced the assessment process significantly and deepened our
knowledge of the EPA NEPA review process from both EPA and federal agency perspectives.
Finally, the assessment team is pleased to have the opportunity to work with the EPA Office
of Federal Activities and the EPA Conflict Prevention and Resolution Center (CPRC).

5 NEPAssist is a GIS-based mapping and spatial analysis tool recently piloted in some EPA regions.
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The next steps after issuance of the final report are as follows:

®  OFA will distribute the report to its staff and federal agency counterparts.

® The US. Institute will, on behalf of OFA, distribute the final report to all
interviewees.

B OFA will review the Assessment recommendations and consider next steps and
approaches to implementing the recommendations, setting priorities for
implementation as appropriate.
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VI. RESOURCES

The following list includes agreements, reports, guidance and other documents the U. S.
Institute Assessment Team used as resources and background material for the assessment.

Agreements

The Bureau of Land Management, et. al. Federal Leadership Forum Memorandum of
Understanding. 2000. Available at:
http://www.epa.gov/region08/compliance/nepa/nepadocs/MOU Revised 00Jan.PDF
The goal of the MOU is to assist in furthering interagency cooperation and improving
the overall NEPA coordination among the agencies.

Federal Railroad Administration, et. al. Memorandum of Understanding for the California
Statewide High-Speed Train Program Environmental Impact Report/Environmental Impact
Srarement. Sacramento, CA, 2003. Available at:
http://www.cahighspeedrail.ca.gov/eir final/pdf/vol 3/app la.pdf
A programmatic MOU that identifies federal agencies, including EPA, as cooperating
agencies and outlines FTA's role as the lead agency.

Mid-Atlantic Transportation and Environment Task Force. Mid-Atlantic Transportation and

Environmental Streamlining Process: A Framework for Change in the 21 Century. May,

2000. Available at: http://www.epa.gov/reg3esd1l/nepa/mate/FinalMidRevised.pdf
Agreement forged by state and federal transportation and environmental agencies
intended to encourage a streamline process that advocates a timely, cost-effective,
environmentally sound transportation project development process and to develop a
foundation of Interagency coordination and cooperation on environmental and
lransportation Issues.

Guidance / Regulations

Council on Environmental Quality, Regulations for Implementing the Procedural Provisions
of the National Environmental Policy Act. 40 CFR Parts 1500-1508.

Council on Environmental Quality, NEPA's Forty Most Asked Questions, Available at:
http://ceq.eh.doe.gov/nepa/regs/40/40p3.htm
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North Carolina Department of Transportation, et. al. Memorandum of Understanding:
Section 404 of the Clean Water Act and National Environmental Policy Act Integration
Process for Surface Transportation Projects in North Carolina.

Available at: http://www.ncdot.org/doh/preconstruct/pe/MERGERO1/PIDMOU.html
Integrated approach as part of an effort to stream/ine the project development and
permitting processes. The objective is to ensure that the regulatory requirements of’
Section 404 of the Clean Water Act are incorporated into the NEPA decision-making
process for transportation projects in North Carolina.

North Carolina Department of Transportation, et. al. /mplementation Guidance for Conflict
or Dispute Resolution. Raleigh, NC, 2003. Available at:
http://www.ncdot.org/doh/preconstruct/pe/MERGERO1/ConflictResolution. html
A procedure for elevating conflicts and unresolved issues that arise during the
development, design and permitting NCDOT projects.

U.S. Environmental Protection Agency, Office of Enforcement and Compliance Assurance.
EPA’s Section 309 Review: The Clean Air Act and NEPA. July, 1999. Office of Federal
Activities 2251A. Available at: http://www.eh.doe.gov/nepa/tools/guidance/volumel/5-11-
epa 309 caa and nepa.pdf
Quick reference brochure outlining FPA's responsibilities under Section 309 of the
Clean Air Acr and the National Environmental Policy Act.

U.S. Environmental Protection Agency, Region 10. Guidance for Participating in the NEPA
Process as a Cooperating Agency. Seattle, WA, February 2005.
Outlines systematic approach used to determine whether EPA Region 10 becomes a
cooperating agency and that EPA Region 10’s involvement as a cooperating agency
reflects adequate coordination and communication internally and externally with
lead agencies and others.

U.S. Environmental Protection Agency, Region 10. £PA Region 10 NEPA (Section 309)
Notification and Review Process. Seattle, WA, June, 2005.
Outlines a 15-step procedure for administrative review of projects that receive an

adverse rating or “may otherwise generate attention at the political appointee level ar
the Regional and HQ.
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Assessment

Smythe, Robert and Isber, Caroline. NEPA in the Agencies — 2002: A Report to the Natural
Resources Council of America. National Resources Council of America. Washington, D.C.,
October, 2002.
An assessment conducted by an environmental advocacy group to determine how
NEPA operates within the federal government and how it is viewed by those with the
primary responsibility for its implementation.

Other

Dreher, Robert G. NEPA Under Siege: The Political Assault on the National Environmental

Policy Act. Georgetown Environmental Law and Policy Institute, Georgetown University

Law Center. Georgetown, MD, 2005. Available at:

htip://www.law.georgetown.edu/gelpi/news/documents/NEPAUnderSiegeFinal pdf
Provides examples of projects where NEPA was instrumental to good decision-
making exemptions from NEPA, etc.

Federal Highway Administration in collaboration with the U.S. Institute for Environmental
Conflict Resolution. Collaborative Problem Solving: Better and Streamlined Outcomes for
All: Guidance on Managing Conflict and Resolving Disputes between State and Federal
Agencies During the Transportation Project Development and Environmental Review:.
Washington, D.C., 2002. Available at:
http://www.environment.fhwa.dot.gov/strming/adrguide/index.asp

U.S. Department of Energy. National Environmental Policy Act Lessons Learned. Quarterly
Newsletter, March 2006. Available at: http.//www.eh.doe.gov/nepa/lessons.hitml

U.S. Institute for Environmental Conflict Resolution. Comments Submitted by the U.S.
Institute for Environmental Conflict Resolution to Council on Environmental Quality NEPA
Task Force on Federal and Inter-governmental Collaboration.” Tucson, AZ, 2002. Available
at: http://ceq.eh.doe.gov/ntf/comments/pdfs/ceq 574.pdf

U.S. Institute for Environmental Conflict Resolution. Shoul/d You Use a Collaborative
Approach to NEPA? Tucson, AZ.
Power Point presentation that answers questions about when/if to collaborate in the
NEPA process.
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Appendix A: Interview Questions
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EPA OFA Assessment Interview Questions

The following questions are intended to elicit your opinions about how the NEPA review
process is currently carried out to identify its strengths and deficiencies and get your
recommendations for improving the review process. Questions are wide-ranging and will
explore how the process works for you currently, what tools and resources you have and
need to do your job, the extent to which you collaborate internally with your EPA colleagues
in the review process as well as with other Federal agency staff, internal and external
dynamics affecting your work, and, finally, opportunities for change. Interviews and
interview notes are confidential and will remain with the U.S. Institute project team.
Information gathered from the interviews will be synthesized and reported without
attribution to any individual or group.

1) Please tell us about your work as an EPA NEPA reviewer.

2) From your experience as a NEPA reviewer/preparer, tell us about an EIS that “worked”
and one that did not, and why or why not.

a) Inretrospect, what, if anything, would you have done differently? What do you
think would be the biggest obstacle to doing things differently?

3) What tools and resources (e.g., guidance, training) do you rely on in the EIS review
process? Are they effective?

a) What other tools or resources do you need or would you like that could improve your
job
b) What changes would you make to the NEPA review process?
4) Who initiates your involvement in the NEPA review process and when do you typically

get involved (e.g., pre-scoping, drafiing alternatives, analyzing alternatives at the DEIS
stage, etc.)?

a) Do you think earlier involvement in the NEPA review process is advantageous? If
yes, what suggestions do you have for fostering involvement early in the NEPA
review process? If not, please tell us why not.

5) OFAis interested in how collaboration might be used in the review process. To what

extent do you collaborate within EPA and with other federal agencies in the NEPA
review process?
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6)

7)

8)

9)

10)

11)

12)

13)

14)

15)

U.s.

a) When you have collaborated with other agencies, when did you get involved in the
process?
b) When you have collaborated, what was the experience like for you?

Are there situations where you would not collaborate in the NRP? If so, please elaborate.

Does your agency support collaborative relationships internally and with other agencies?
Explain how (e.g., encouragement/guidance) and describe the nature of the collaboration.

a) How could senior level policy and management staff better support you in
accomplishing your collaborative NEPA review goals and objectives?

What tensions exist in the NEPA review process and how do you approach and/or deal
with them?

How well do you feel other Federal agency environmental review staff understand EPA’s
mission and legal mandates with regard to NEPA and vice versa?

a) How well do you feel other Federal agency environmental review staff understand
EPA’s NEPA review criteria?

b) In your opinion, are any of the above obstacles to collaboration between/among
agencies?

From all of your experience as a NEPA reviewer, what lessons learned can you share?

What opportunities/forums exist for sharing EIS “best practices” within your agency
and with other agencies?

Who, in other federal agencies, would you recommend be contacted for a confidential
interview?

What studies or reference materials do you suggest we look at that would help us
with this project (e.g., we have read CEQ’s report “Modernizing NEPA”)

Who else in your agency should we contact for a confidential interview?

As we prepare our findings and recommendations report there may be things we’ve
discussed today that we want to highlight in a way to prove a point. Before doing so
we will first check with you to get your permission. In addition, there may be gaps in

our notes that we need clarify with you. Should either case arise, may we contact you
in the future?
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Appendix B: Agencies Interviewed
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Federal Agencies interviewed for the Assessment

In addition to 30 EPA staff members interviewed throughout the 10 EPA regions, a total of
31 NEPA preparers/reviewers were interviewed among the following federal agencies:
Federal Aviation Administration

Federal Energy Regulatory Commission

Federal Highway Administration

National Oceanic Atmospheric Administration

Nuclear Regulatory Commission

U.S. Army Corps of Engineers

U.S. Department of Agriculture, Forest Service

U.S. Department of Energy

U.S. Department of the Interior

U.S. Department of the Interior, Bureau of Land Management

U.S. Department of the Interior, Fish and Wildlife Service
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Appendix C: Example Memoranda of Agreement
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APPENDIX C-1

AMENDED MEMORANDUM OF UNDERSTANDING
between
UNITED STATES ARMY CORPS OF ENGINEERS, JACKSONVILLE
DISTRICT;
and
NATIONAL PARK SERVICE, EVERGLADES NATIONAL PARK;
SOUTH FLORIDA WATER MANAGEMENT DISTRICT;
UNITED STATES FISH AND WILDLIFE SERVICE, SOUTH FLORIDA FIELD
OFFICE

AGREEMENT TO JOINTLY SPONSOR COLLABORATIVE
COMBINED STRUCTURAL AND OPERATING PLAN (“CSOP?)
ENVIRONMENTAL IMPACT STATEMENT (“EIS”) PROCESS

A. PARTIES

This Amended Memorandum of Understanding (AMOU) is hereby entered into by, between,
and among the United States Army Corps of Engineers, Jacksonville District (the “Corps”),
the National Park Service, Everglades National Park (the “Park”), the South Florida Water
Management District (the “District”), and the United States Fish and Wildlife Service, South
Florida Field Office (the “Service”).

B. PURPOSES

As established in the National Environmental Policy Act (NEPA), under which this CSOP
EIS process is being conducted, it is the continuing policy of the federal government, in
cooperation with State and local governments, Tribes, and other concerned public and
private organizations, to use all practicable means and measures, including technical
assistance, in a manner calculated to foster and promote the general welfare, to create and
maintain conditions under which man and nature can exist in productive harmony, and
fulfill the social, economic, and other requirements of present and future generations of
Americans.
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Accordingly, the purposes of this AMOU are:

e To establish the parties’ agreement and commitment in jointly sponsoring a
collaborative Environmental Impact Statement (“EIS”) process under NEPA in the
development of a Combined Structural and Operating Plan (“CSOP”) for Modified
Water Deliveries to Everglades National Park (Mod-Waters) and the Canal 111
Project (“C-1117).

e To establish the Park, the District, and the Service as cooperating agencies in the
CSOP process.

e To affirm that the Corps has sole and ultimate decision-making authority for the
Record of Decision and primary responsibility for NEPA compliance and preparation
of the EIS.

e To establish the commitment of the parties to seek agreement on key steps in the EIS
process, including: development of the Purpose and Need Statement for the proposed
action, development of the Goals and Objectives for the proposed action,
development of a range of alternatives, modeling and analysis of the alternatives,
consideration of public comments, and development of a preferred alternative.

e To affirm the commitment of the Corps to fully consider the views of the Park, the
District, and the Service in developing its Record of Decision and to work with the
agencies to collaboratively monitor the impacts of its decision.

e To affirm the agencies’ agreement to jointly sponsor a multi-stakeholder process in
which they will collectively consult with and seek the involvement of other entities
that may have an interest in participating in the CSOP EIS process.

e To incorporate the Ground Rules to which reference is made in the original
Memorandum of Understanding (C-13447), to make other changes consistent with
the Ground Rules, and to make other changes.

C. AUTHORITIES

This AMOU is based on and consistent with the authorities provided in the following laws,
regulations, orders, decisions and documents:

e Everglades Preservation and Expansion Act of 1989, Public Law 100-229

e National Environmental Policy Act of 1969, as amended, 42 USC § 4321 et seq.
e The Endangered Species Act of 1973, as amended, 16 USC § 1531 et seq.

e Environmental Policy and Conflict Resolution Act of 1998, Public Law 105-156
e Administrative Dispute Resolution Act of 1996, Public Law 104-320

e Title 33, Code of Federal Regulations, Part 320

e Title 40, Code of Federal Regulations, Parts 1500-1508

e Executive Order 11988, Floodplain Management, May 24, 1977

e Executive Order 11990, Protection of Wetlands, May 24, 1977
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e Executive Order 13158, Marine Protected Areas, May 26, 2000

e Executive Order 13112, Invasive Species, February 3, 1999

e Executive Order 13089, Coral Reef Protection, June 11, 1998

e Executive Order 12898, Federal Actions to Address Environmental Justice in Minority
Populations and Low-Income Populations, February 11, 1994

e Executive Order 11514, Protection and Enhancement of Environmental Quality,
March 5, 1970, as amended May 24, 1977

e Modified Waters General Design Memorandum (GDM), 1992

e Draft Supplemental Modified Waters GDM, April 2000

e (-111 General Reevaluation Report (GRR) Environmental Impact Statement, 1994

e Real Estate Memorandum (REDM), November 1994

e 8.5 Square Mile Area Record of Decision, December 2000

e Supplemental C-111 GRR Environmental Impact Statement, 2002

D. RELEVANT GUIDANCE FROM COUNCIL ON ENVIRONMENTAL QUALITY
(CEQ

The establishment of this AMOU is consistent with the following guidance provided by the
Council on Environmental Quality:

e Memorandum for Heads of Federal Agencies, “Cooperating Agencies in Implementing
the Procedural Requirements of the National Environmental Policy Act” with
Attachment 1: “Factors for Determining Whether to Invite, Decline, or End
Cooperating Agency Status”, January 30, 2002

e Memorandum for Heads of Federal Agencies, “Designation of Non-Federal Agencies
to be Cooperating Agencies in Implementing the Procedural Requirements of the
National Environmental Policy Act”, July 28, 1999

e “The National Environmental Policy Act: A Study of its Effectiveness After Twenty-
five Years”, January 1997

e “Environmental Justice: Guidance Under the National Environmental Policy Act”,
December 10, 1997

e “Incorporating Biodiversity Considerations Into Environmental Impact Analysis
Under the National Environmental Policy Act”, January 1993

e “Council on Environmental Quality Guidance Regarding NEPA Regulations”, 1983

e CEQ’s Forty Most Asked Questions Concerning NEPA Regulations, March 21, 1981

U.S. Institute for Environmental Conflict Resolution Page C-4

ED_003001_00002174-00035



Final Report October 4, 2006

E. STATEMENT OF MUTUAL INTERESTS AND BENEFITS

All parties recognize they can benefit from collaboration on the CSOP EIS process, as well as
from increased communication, disclosure of relevant information early in the analytical
process, sharing of available data and staff expertise, improved coordination, avoidance of
duplicated efforts, and proactive resolution of interagency disputes. Additionally, the parties
can benefit from engaging in collaboration to help achieve better outcomes for all parties
while ensuring that each agency’s key mandates and legal requirements are adequately and
appropriately met.

F. IT IS MUTUALLY AGREED AND UNDERSTOOD BY ALL PARTIES THAT:

L BASIC ROLES.
The U.S. Army Corps of Engineers is the lead agency for the CSOP EIS process with
the sole and ultimate decision-making authority for the Record of Decision and
primary responsibility for NEPA compliance, as well as preparation of the
environmental impact statement. The Corps’ mission is to provide engineering
services to the nation, including the planning, designing, building, and operating of
water resource and civil works projects. In accordance with this mission, the Corps
began investigating the hydrologic problems in south Florida in the 1940’s which
resulted in their design and construction of a complex multi-purpose water
management system designed to meet the needs of the region with regards to flood
control, regional water supply for agricultural areas, urban areas and Everglades
National Park, the preservation of fish and wildlife resources, the prevention of salt-
water intrusion, navigation and recreation. The Corps has special expertise in all
aspects of water resource engineering and management that includes meteorology,
hydrology, planning, design, construction, the integration of project features and
operations, and a detailed understanding of the operational capabilities and
limitations of the water management system to contribute to a well-informed
decision on CSOP.
Everglades National Park, as the primary funder of the Modified Waters project, is a
principal benefactor of the CSOP process. The Park’s mission is to preserve
unimpaired the natural and cultural values of Everglades National Park for the
enjoyment, education, and inspiration of this and future generations, including a
permanent wilderness preserving essential primitive conditions including the natural
abundance, diversity, behavior, and ecological integrity of its flora and fauna. The
Park has special biological, ecological, and hydrology expertise to contribute toward a
well-informed decision on CSOP.
The South Florida Water Management District is the local sponsor of the C-111
project and primary operational implementer of the CSOP decision. The mission of
the South Florida Water Management District is to manage and protect water
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resources of the region by balancing and improving water quality, flood control,
natural systems, and water supply. The District has special biological, ecological, and
hydrology expertise, as well as detailed understanding of the capabilities and
limitations of the regional water management system, to contribute toward a well-
informed decision on CSOP.

e The U.S. Fish and Wildlife Service has legal responsibility to enforce the Endangered
Species Act and to review proposed actions to determine whether they would result
in jeopardy to any endangered species; and if so, how to mitigate or avoid that
jeopardy situation. The Service has the responsibility to communicate its
determinations to the lead agency through a Coordination Act Report, which is
incorporated into the environmental impact statement. The Service has special
biological and ecological expertise to contribute toward a well-informed decision on
CSOP.

1L THE CORPS SHALL:

1. Serve as the lead agency for the CSOP EIS process with sole and ultimate
decision-making authority for the Record of Decision and primary
responsibility for NEPA compliance, as well as preparation of the
environmental impact statement.

2. Designate the Park, the District, and the Service as cooperating agencies in
the CSOP EIS process.

3. Fully utilize the relevant data and assessments provided by the Park, the
District, and the Service in support of the decision-making process.

4. Seek agreement with the Park, the District, and the Service on key steps of
the NEPA process, including: development of the Purpose and Need
Statement for the proposed action, development of the Goals and
Objectives for the proposed action, development of a range of alternatives,
modeling and analysis of the alternatives, consideration of public
comments, and development of a preferred alternative.

5. Utilize mediation to resolve important disagreements among the four
sponsoring agencies involving issues during the NEPA process.

6. Elevate unresolved issues to the next highest level of decision-making
within the District, the state, the U.S. Fish and Wildlife Service, or
Everglades National Park when three of the four agencies have agreed that
they are at an impasse, which requires elevation to resolve.

7. Exercise its independent authority regarding issues of key importance to
the other parties to this agreement only after mediation and elevation
efforts, pursued according to a mutually agreed upon schedule and
deadline, have failed to resolve an impasse.
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Fully consider the views of the Park, the District, and the Service in
developing its Record of Decision.

. Work with the Park, the District, and the Service to collaboratively

monitor the impacts of its decision.
THE PARK, THE DISTRICT, AND THE SERVICE SHALL:

Serve as cooperating agencies and joint sponsors with the Corps of a
collaborative CSOP EIS process.

Contribute data and information relevant to the CSOP decision-making
process.

Cooperate with the Corps in providing neutral facilitation and mediation
support for the CSOP EIS process, as mutually determined is required.
Provide adequate staff resources to ensure active participation on the
interagency CSOP Core Planning Team (“Team”) and its Sub-Teams to
provide for timely development and review of draft documents.

THE CORPS, THE PARK, THE DISTRICT, AND THE SERVICE
SHALL:

. Work collaboratively with each other through the Team to develop a

statement of the purpose and need for the proposed action, the goals and
objectives for the proposed action, the process for scoping relevant issues,
the process for involving other interested and affected entities, the
schedule for completion of milestones, development of a range of
alternatives, modeling and analysis of alternatives, consideration of public
comments, development of a preferred alternative, and monitoring the
impacts of the decision.

Designate appropriate representatives with relevant technical expertise to
the Team and any Sub-Teams established, which will seek to develop
options for consideration by agency policy decision-makers in accordance
with the respective decision-making requirements of each agency.

Seek the endorsement and active support for their participation in a
collaborative CSOP EIS process within their own hierarchies and up any
relevant chains-of-command or necessary levels of review and approval for
decisions during the CSOP process.

V. INTERAGENCY CSOP CORE PLANNING TEAM.
Each party shall designate representatives with relevant technical expertise
to the Team and any Sub-Teams established, which will seek to develop
U.S. Institute for Environmental Conflict Resolution Page C-7
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options for consideration by agency policy decision-makers in accordance
with the respective decision-making requirements of each party.

GROUND RULES FOR INTERAGENCY COLLABORATION ON CSOP.

The set of ground rules for interagency collaboration attached as Exhibit

"A" to this AMOU shall govern interagency activities in the development
of options on the CSOP.

G. STANDARD CONDITIONS:

IL.

III.

AUTHORITIES. Nothing in this AMOU shall be construed to extend the
jurisdiction or decision-making authority of any party to this AMOU
beyond that which exists under current laws and regulations. Nothing in
this AMOU shall be construed as limiting or affecting the authority or legal
responsibility of any party, or as binding any party to perform beyond the
respective authority of each, or to require any party to assume or expend
any specific sum of money. The provisions of this AMOU are subject to the
laws and regulations of the State of Florida, the laws of the United States,
and the regulations of the Department of the Army and the Department of
the Interior, as they may be applicable. Nothing in this AMOU shall be
construed as affecting the decision-making requirements of any party or
impairing the independent judgment of each party regarding policy
decisions.

LEGAL RIGHTS AND REMEDIES. Nothing in this AMOU shall be
construed to alter the legal rights and remedies that each party would
otherwise have. No party waives any legal rights or defenses by entering
into this AMOU or participating in the process contemplated hereby. This
AMOU may not be used as evidence by or against any party in any legal
proceeding, whether now existing or subsequent.

SOVEREIGN IMMUNITY. The State of Florida, political subdivisions and
the agencies of the federal government do not waive their sovereign
immunity by entering into this AMOU, and each fully retains all
immunities and defenses provided by law with respect to any action based
on or occurring as a result of this AMOU.

SEVERABILITY. Should any portion of this AMOU be judicially
determined to be illegal or unenforceable, the remainder of the AMOU
shall continue in full force and effect, and any party may renegotiate the
terms affected by the severance.

THIRD PARTY BENEFICIARY RIGHTS. The parties do not intend to
create in any other individual or entity the status of third party
beneficiary, and this AMOU shall not be construed so as to create such
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status. The rights, duties and obligations contained in this AMOU shall
operate only among the parties to this AMOU, and shall inure solely to the
benefit of the parties to this AMOU. The provisions of this AMOU are
intended only to assist the parties in determining and performing their
obligations under this AMOU.

NON-FUND OBLIGATION DOCUMENT. This AMOU is neither a fiscal
nor a funds obligation document. Any endeavor or transfer of anything of
value involving reimbursement or contribution of funds between the
parties to this instrument will be handled in accordance with applicable
laws, regulations, and procedures including those for Government
procurement and printing. Such endeavors will be outlined in separate
agreements that shall be made in writing by representatives of the parties
and shall be independently authorized by appropriate rules, policies, and
statutory authority. This AMOU does not provide such authority.
Specifically, this AMOU does not establish authority for noncompetitive
award to the cooperator of any contract or other agreement. Nothing
herein constitutes a binding commitment to fund any of the proceedings
encompassed by the AMOU. Any specific cost sharing or funding shall be
executed separately through other funding mechanisms, as deemed
necessary and appropriate by each of the signatories.

PARTICIPATION IN SIMILAR ACTIVITIES WITH OTHER ENTITIES.
This AMOU in no way restricts any of the parties from participating in
similar activities with other public or private agencies, organizations, and
individuals.

MODIFICATION. Any party may request changes in this AMOU. Any
changes, modifications or amendments to this AMOU which are mutually
agreed upon by and among the parties to this AMOU shall be incorporated
by written instrument, executed and signed by all parties to this AMOU.
TERMINATION. Any party to this AMOU may terminate in writing its
participation in this agreement in whole, or in part, at any time before the
date of expiration, with 30 days notice to the other parties.

ENTIRETY OF AGREEMENT. This AMOU, consisting of eight (8) pages,
represents the entire and integrated agreement among the parties and
supersedes all prior negotiations, representations and agreements, whether
written or oral.

PRIMARY CONTACTS. The primary agency contacts for carrying out the
provisions of this AMOU shall be the CSOP Project Managers for each
agency as designated in writing by such agency.

EFFECTIVE DATE. The effective date of this AMOU is the date of the
signature last affixed to these pages.
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XIII. COMPLETION DATE. Unless terminated sooner, this AMOU is effective
through December 31, 2007, at which time it will expire unless renewed
by the parties through a duly executed amendment hereto.

XIV. EFFECT ON PRIOR MEMORANDUM OF UNDERSTANDING. It is the
intent of this AMOU to supersede and replace the original MOU (C-13447)
relating to this same subject entered into by the parties.
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In witness whereof, the parties to this AMOU through their duly authorized representatives
have executed this AMOU on the dates set out below, and certify that they have read,
understood, and agreed to the terms and conditions of this AMOU, as set forth herein.

U.S. Army Corps of Engineers

Col. Robert M. Carpenter Date
District Engineer

South Florida Water Management District

Nicholas J. Gutierrez, Jr. Date
Chairman, SFWMD Governing Board

SFWMD PROCUREMENT APPROVED:

Signature Date

SFWMD OFFICE OF COUNSEL APPROVED:

Signature Date

U.S. Institute for Environmental Conflict Resolution

Everglades National Park

Maureen Finnerty Date
Superintendent

U.S. Fish and Wildlife Service

James J. Slack Date
South Florida Field Supervisor
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APPENDIX C-2
MEMORANDUM OF UNDERSTANDING FOR THE CALIFORNIA

STATEWIDE HIGH-SPEED TRAIN PROGRAM ENVIRONMENTAL IMPACT
REPORT/ENVIRONMENTAL IMPACT STATEMENT
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MEMORANDUM OF UNDERSTANDNG
FOR
THE CALIFORNIA STATEWIDE MIGH-SPEED TRAIN
PROGRAM ENVIEONMENTAL IMPACT REPORT / ENVIRONMENTAL IMPACT STATEMENT

BETWEEN
FEDERAL RAILFOAD ADMIBISTRATION
AN

FEDERAL HIGHWAY ADMINISTRATION
FEDERAL TRANSIT ADMINISTRATION
LIS aRMY CORPS OF ENGINEERS
LS FISH AND WILDLIFE BERVICE
US ENVIRONMENTAL PROTECTION AGENTY

SUBIECT: Federal Agency MOU for the California High-spesd Train Program FIREIS

. REFERENCES

Mational Environmental Polioy A

&

«  MNational Environmental Polioy Aot implementing reguistions of the Councll on
Envirormentsl Cuality

=  Federsd Raliread Administration’s Ernvironmental Procedures
= Councll on Environmenial Cuality's 40 Questions, No. 14b.
= Cafifornis Environmental Quality Aot

«  Memorandum of Understanding on the National Environmental Policy Aot and Clean
Water Aot Bastion 404 Inlegration Process for Surfacs Transporiation Projects dated
December 1983

s Fodersd Freedom of information Aot

#  Cheany Water Aot

= Rbhews and MHarbors At

+  Marine Protection, Resssrch, sl Sanstusriss Agt
s Fisgh and Wildife Coordination At

«  Endangersd Species At

«  Clean Alr Aot

» Safe Drinking Water At

o Poliution Pravention At

s Execuive Order 12888 on Environmenial Justine
= Resource Conssrvation and Recovery Aot

+  Comprehansive Environmental Response, Compensation, and Lisbility Aot

1od 7
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SUBIECT: California MHigh-Speed Traln Program EIRVEIS Federsl Agenoy MOHWS

I PURPORE
& purposes of this Memorandurn of Understanding (MOW 2

{my To confirrm the fommad designation of the Federsd §~éég§*§w:ay Administration (FHWA)Y he
Federad Transtt Administration {(FTA}, the US Army Corps of Engineers {Corps), the US
Envirorrnenial Protecton Agency (EPA) and the US Fish and Wikdlile Servics (FWE) a3
cooperating agencles {0 sssit FRA In gquitding the preparalion of the Program
Ermvironmentsl Impac! Report and Environmentad Impast Ststement {Program EIRIEIS)
for the Californis Slatewide High-Spesd Train program,

By To define each signatords role, obligations, and responsibiliies Ty participating In the
praparation of the Program BIERVES,

{0} To faclilate the preoparation of & Program BIREIS thel will ensble sach signatory o
properly address polentied program isvel anvironmental mpacts for which ey have
expartise related fo the altermatives under congiderstion, and

iy To provide o framework for cooperation angd soordination among e signsioies o
facilitate completion of the Nationg! Envirommental Policy Aot (NEPAY process o the
Program BIRELR, nchuding ssugnee of any reguired findings, conourrsnces, or Records
of Decision, and fulfill such srvvirorenental responsibliiies as sach signatory may have for
the Frogram process.,

B PROBLER

The FRA ig the eed Federal agenoy for this penject. s uitimalaly regponsible for preparing f'%";g«
Diraft and Fingd Progrem EIREIS's and for assuring complisnce with the requirements of NEPA i
corgunction with the Californds High-Spesd Ralt Authorily {CHERA), which must assure
?{}M’?i’é?&i‘if’@ with the requirements of California Environrmendal Quality Act [CEQAY Altho ;gﬁ tug
FRA agress 1o give full respect and recogrdiion in the urlsdiction of the cooperating agsa;f fes, the
FRA s respongible for considering impacts 1o the guality of the naturad and hurmsn envirorment
assosiated with the proposed project. FRA cannot delegate its corp NERA responsibilities o the
cngperating agencies.  In mesting these regponsibiliting, the FRA will be guided by FRAS
Ervironmentst Procadures (84 Fed Reg, 28545) and the NEPS mplementing reguiations of the
Councl on Environmerds! Guality 40 OFR 1800 gt segl FRA will use the srwironmentsd
ansdysas, proposals, and speciad axpertise of the cooparpting agencles to the maximum exient
possible consislent with s responsibiiifies, snd ag the lsad agenoy, will relsln ullimsds
responsibiity for the Program BIREISs content [see 40 CFR, 1801 8{aM2) and CEQs 40
Gusstions, Moo 14b] i conjunction with the CHBRA This includes defining the issuss,
datsrmining purpose and need of the project, selecting or approving sllsmatives and miligation
messures, reviewing and requiring modification of the Program EIREIS, responding 1o somments
on the Draft Progrem BIRAELS, and refaining responsibility for the corwlusions of s ervirgnmenial
anslysis

The signatories’ gosl is o prepare g Program BIRVEIS that conteins all the information each
signatory would s“z’»z:;;,s‘;'@ in order to fulllll thelr NEPA andior regulalory f%;}@ﬁﬁ‘b‘?‘?ieﬁ and 10 maks
indegendent degisions on thel respective subject ares designations and ssues under thaly

purview for this process.  As such, the cooperating sgencies are 1o parlicipate in the NEPA
process st the oarliest appropriste time, make sl suppor! pvallable, sxchange relevant
information throughout the Program BIRIELS process, submit independent recornmendstions, and
assisl FRA In developing responses o comments recebeed on the Drafl and Final Program
EIREIS. Tne conperating ag@mmm will nod be respongible for the aclual preparation of any
porton of the ?’mg;mm EIFAEIR o redated teohnics! reponts; howaver, %hey will provichs commants
{o FRA on el respeniive resourcs destonations, Gooperaling sgendiss will E:;zg kept appraised of
the disposiion of thelr comments,

2af¥
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B SOOPE

The FRA, the lepd Federal agency, and the FHWA, the FTA, the Corps, the BPA, and the FWS,
who have agraed o serve as the coopersting Federal agercies, have developsd this MOU. The
FAA hag agread In serve &3 a conperating agency by lelter in lisu of signing this MOU at this
time, The purpose of this MOU Is to darify sxpectations for gulding the preperation and review of
& cornvined, Tier 1, Program EIRERS thal will desoribe and anglyvze the potentisl srvvirormmeniad
effects of the proposed implementation of 3 Statewide Calforrds High-Speed Train System, the
proposed action. This MOU describas these agencles’ respective responsibifities regarding the
prepargtion of @ Program BIR/EIS pursuant to the requiremants of the NEPSA. The CAMSRA
the sponsor of the proposed action, and serves as joint lead agency with the FRA for preparation
of the Program EIR/EIS and s responsible for complisnos with the CEQA.

Y. UNDERSTAMDNNG

 Under the policies, dirsctives, plans, and operations of the FRA, and under NEPA 42 US.C.
4371 gl gag] the FRA, as Isad Frederal ageney, has the responsibiity o designate those sublect
aress o be reated in the Program EIR/EIS upon which sach cooperating agency will focus i
svaluation and review of sovironmental fssues,  Thess designetions will be bassd upon the

general legal urisdiction andfor special expertise of the cooperating sgency, atdd will not limit that
agency's abiily o comment on other environmenial rescurces or aspecls of the Program

EIRELS,

Following the direclives of NEPA, the signslories 1o this BMOU shall sooperate fully and share
information and technics! sapertise o evaluate the polential environmends offects of the
proposed action and s altemstives, Each signslory shall give Tull recognition and respsct to the
authorily, sxpertise, and resporsibility of the others.  Parlicipation o this MOU does not imply
endorsement of he proposed action, noy does ) abridge the dlependend revisw of the Dra®t and
Fird Program BIRELS by the signaiory agencies.

A PROCEDURES

1. The principles of the Memorandum of Understanding on the National Environmantal
Polioy At and Clean Water Agt Section 404 iIntegration Process for Swrface
Trangportalion  Projects  (NEPAMO4  MOUY dated December 1993 shell be
mplemeanted o the fulles? axient appropriate in the provess of preparing the Program
EIR/ELS, sven though FRA Is not a signalory to the MOU due 1o its limited project
development responsibifites in the dves sffected siales,

P}

FRA will regues! congurrence consistent with the 1803 NEPAMIY BMOU from the
conperating agencles with reguislondresource responsiilities at key milestones in
e Program BEHRVES process. FRA sgrees to provids refevant information consistent
with the provisions of the December 1893 NERAMOS MU and this Program FIREIR
{Tier 1} to these Cooperating Agencies in » Himely and effective manner,

far

Cooperating Agencles with reguiatoryfresowrne responsibifity under the Deoember
1883 NEPAMOS MOU agras within forhe-five (48} days of receipt of such information
W GONGUE OF NonCensur on project purpose and need, section 404 besic and overgl
project purpose, prolec! altematives 1o be svalusted in the draft BIS, and seleclion of
the praferred corridor and route most Bkely o veld the least environmanially
damaging practicatds altemative should the Program BIRIEIS (Tier 1) identify ang
select @ preferrsd coridor and route for the profect. Bhould e program advance,
e Frogram EFRVER would be Iolipwed by delatied study in one or mors senond Her
arvirorenentsl assessments{sd (Tier 2), which may lead to additionsd FIRFEISs, o
other environmernds! documerdation,

L2
3

e
o
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ay I s owrillen Conoumencs of non-ConcuUmEnoe as desoribad in (b above s not
received within agreed-upon Hmeframes, the project propopent and other
signatory agencies may move the Frogram BIREIS forward based on the
prasumplion that the non-response means that the agency has no significant
shisctions. To be considersd velid, statements of non-concurrencs will be
avcumpanied by a substantive explanation of the basls for dissent, Agencles
agres not o revisl previous agreements or key milastonss unless thers is
significant new ivformation or significant changes o the prolegt, the
arviromment, or laws and regulations.

3y B o resourcefregulatory agency Bsues »owrillen statement of non-
conpurence, the signatores will attempt o reach agreement aonording o
sention ¥ [0 (3.) within (20) days. I concurrenos is not obisined by the end
of that time, the Program EIFVBIS will be advancsd inoorporating the
statemeant of non-concurrencs.

4. As appropriate and o enhance the effectiveness of this MOU, he FRA will work with
the cooperating agencies fo ensure imely and sfficlent scoess to the axpertiss, dats,
irformation, anabyses, and commenis recaived.

€5

ach sigrdory will entify a d%&égmwd Point of Contact (POC) By coordination snd
sonsigtency o this highly visible project. Due to the somplexity of the project, the
agencles raslize hat this B o longderm commilment of resourcss and will make
weary effort to maintaln the same POC through the duration of the MEPA process. #
repgsignment of the POC becomes necessary, the agency will notify the MOU
signatories of the changs. I such cases, pravious posiions recorded in the
adminisirative recond will not be revisited, unless here s signiicant new Information
or significant changss 1o the profect, he envirorment, o laws anad reguletions,

8. The signatories will ensure appropriste coordingtion, communication, project updates
andd slatus reviews ooour, 88 needed, 1© keep each other currand on the prograss of
e Program BIRES,

e

In coordination with the CHERA, which serves as lead agency for CEQA compliance,
the FRA will appropriately inporporste the comments, analyses, recommaendations,
and for data submitted by the coopersting agencies in e Draft and Final Program
EIR/RS, and will willize a systematic, inferdisciplinary approseh thet will enswre the
integreted use of the submitied rateriel MO CFR B1501.80aM2) angd 150281

8. The FRA will promplly inform the cooperating agencies of all schadule changes that
woult affect an agency’s ability to previde fimely nput for 2 dooument review.
Sdeguate tme, ypically 2 30-day goal, will be Qmen for agenoy revisws, angd svery
afforhwill be made to provide dosuments two weeks i advance of mestings.

8. The s fm;mw‘i ny agencies will keep confidential and protest from pubdic disclosure
aryy and all documents related to the Draft and Fingl Program BIREIS s that they
receive prior 1o delermination by the FRA of thelr sullability for public review or
relesss urdler the provisions of the Federal Fresdom of Information Adt {FOIAL In
aveord with the FOA implermenting regulations of he lesd or cooperating sgencaes.

10, The agencies agres not to smploy the services of any representative or party having
a financial interest in the outcome of the proposed project, The cooperating agencies
will izke all necossary sieps o ensurs that no oonfict of interest exisls with is
consullants, counsel, or representelives smployed in s undertaking, MO CFR
§1508.5{c)] If disclosure stalements ars oblnined a8 & result of mrﬁ:rsaz:*w or ather
setection regarding rm aotion, soples of the disdosure giademanis will be forwarded
iy the FRA for inclusion in the Adminisbrative Record,
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SUBIECT: Californin Migh-Spesd Traln Program EIFVELS Fedessd Aganny MOU

B, DESIGMNATHING

1. Al signatories recognize that the Program BIRVEIR imvolves g conceplusl lovel of
datal, rather than the project level of delall typleal for a Tier 2 analysis, and does not
oty the lssuance of permits or approvals for 2 specific project or projects,

<. Al signetories recognize that, in this Program EIRFES, the agencies will be seeking
o defing the genersl framework and information needs for fulure decizion making,
g, on specific projects and permils, which would be besled v 2 Tier 2
erwironmantal anabysis o analyses and mey be addressed i g fulure MOU
concaming  sovironmendal  revdew, NEPAINE andly conperating agencies  for
purposes of NEPA compliance.

gar

HBased on each vonperating agency’s special sxpertise andior s general jurisdiction
by ow, the FRA, pursuard to s lead agency responsibiities [CEQ 18018 )31
makes the follpwing reqguesis:

a) FHWA: That FEIVA focus s efforts on those lssues and sublect areas to be
freated in the Drall and Fingl Program EIRER's perlaining or related o
Mgy planning, including input o the definition of the Modal Allamative,
rogthway avel demand, asccidentsafely mpacizihenefils and  polentisl
gifects of the Projact on the Interstale Mighways and el rights-ofasay in
Calfornig. The FHWA will also grovide g sspertise with respoeot {o program
fmvel 400 evalugtion,

B FYA: That FTA foosus s sffors on those ssues and subjsed sreas o be
freated in the Drafl and Fingt Program BIR/EIR's perisining or relaled o
comemnsder rall and rmultbrmods siation planning, ransit ravel demsnd, feeder

fransit services, snd potentist effects of the Prolect on commasder rall and
tramsit systems in Californds.

o} FAAD  That FAA focus s offorls on those ksuss and sublant sress o be
tregled I the Drall and Fingl Program BIREISS parlaining or relsted o
sirport planndng, svistion frovel demand, input to the definlion of the Modsl
Sernative and polential affects of the Project on zirports and the avietion
systam in Caltfornda.

dy Corps: Thet Comps focus s efforts on those issues and sublest areas fo be
epted i e Drafl and Fingd Prograr BIRVER s pertaining or related to
compliance with the applicable requiraments of Seclion 44 of the Clean
Water Act, 8% gmendsd, Section 1 of the Rivers and Herbors Aot and
Saction 103 of the Maring Prolaction, Ressarch, and Sanciuaries Aot

2

FWE That FWE foous iz efforts on those issues and subject arsas 1o be
reated in the Dralt and Pingl Program BIRERs periaining or related o
corpiance with the spplicable requirements of the Figh and Wikdife
Soordination Act and the Endengersd Species At

B ERA That BEPA fopus s effords on thoss bsues and subject sress 1o be
frested In the Drafl and Fing! Program BEIREISs perlalrdng o relalsd In
compliancs with the spplicable reqguirements of the Clean Alr Aol as
amended, Seclion 404 of the Clean Walsr Agt as amended, the Safe
Dirinking Water Agt, the Poliulion Pravention Act, and Execuiive Qrder 12888
an Ervironmantat Justics. To the exient thal the Suture projects may disteb
arsas corfaminated with hazardous wastes or hazardous substances, ERA
will review and comment on those issues in accordance with the Resowee
LDonsereption and Reoovery Act and the Comprehensive Erwironmends
Fesponse, Compersation, and Lisbilily Acl This perticipation doss not

Bof ¥
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BUBIECT: Calfornia High-Speed Train Frograr EIRVEIS Feders! Agsncy MOU

abridge the independant raview of the Drafl and Final Program EIR/EIB
purgiant o NEPA Bestion 308 of the Clean A At (CEOYs 40 Cuestions,
Mo, 151

o, ADMINISTRATION

1o Mothing in this MOU will be construsd as affecting the authority of any signstory
bevond those agreaments containaed within this MOLL

2. Tris MOU dees nol obligate the FRA o provide funding for cooperaling agency
involvernent in this or the NEPAMO4 MOU efforts, nor does 1t require the signatary
agencies o obligete or expend funds In excess of available appropriations.

3 ¥ g disagreement should develop betwesn FRA and & cooperating sgenoy o
agenaies, the POCS of he nvolved agaencies will sxpeditiously attemp! o resobve the
disagreament through reaching a consensus of those agencies.  If tdmely amicable
resolution is not achieved at the POC lovel, the malter shall be promplly referred o
mid-level management of these agenciss for thelr parlicipetion in the resolution
process. i the event thal mid-level managers e unable o reach 3 satisfactory
sofulion, the maller will be referred o the persons whose signatures appesy In
Section V1 of this MOU who will be asked by the FRA o convene a meeling or 2
sonference vall to reach a salisfackory resolution.

4. This MOU shall be torminated when e FRA ksuss a Reoord of Decision on e
Program ERRVEIS or for masons of goud cause upon 30 days prior wrilten notics from
FRA. A theoretical example of good cause would be the withdrawa! of the proposed
aotion by the CAMERA ax the progran spansor.

& Any signatory may request re-negotiation or modification of this MOU al any Hme. A
signatories will consider the proposed changes, and upon mutual sgreemand, adopt
the proposed changes. The signatory that proposed the change shall provide coples
of the adopiad revised MOU o the other sinnsioriss.

8. Tiis MOU shall be ncorporated into or referenced in the Drafl and Fingl Program
EIR/EIS's for public meview so that each signefory's respective roles may be
understood.

Vi, EFFECTIVE DATE: JULOTE M
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BUBIECT, Oalfords High-Speed Traln Program EIEIS Federal Agenoy MOU

Vi AGREERMENT T PARTICIPATE B4 THIS MOU

Adlan Hifer
Acrinistrator
Faderal Redbroadd Admindstration

Sary N Hamby

Divigion Adminisirstor

Federal Highway Administration
Galifomis Division

Lashe 7. Hogers

Reglonal Adrministraior
Federal Transit Admindstration
Hagion IX

Date

Flobert L, Davig,
Brigadier Ganaral, LB Army, Sommanding
VS, Ay Corps of Englnesrg

Date

Steve Thompson

Manager

CaiiforniaMevada Operalions Uilice
LLE. Fish ard Wikdile Service
Hagion 1

Diate

Wayne Masti

Regioral Admirdstrator

UL 8. Erwtronmental Protection Agenoy
Hagion IX

[iain

o
()

g
g
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SUBJIECT: Cafffornds Migh-Spesd Traln Program EIREIR Fadersl Agency MOLU

Wi AGREEMENT TO PARTICIPATE IN THIS MOU

Qwﬁwm"?” D N

Allan Rugttey Robert L. Davig,
Administrator Brigadisr Genaral, LIS Army
Fedaral Ralroad Administration Division Engineer, South Pacific Division

LLE. fyrny Corps of Enginesrs

Date 7

Gary H. MHamby
Dhvision Administrator

Fadarsd Highway Administration Hieve Thompson
Catifornia Dhdigion bMarnager

LaliforiafMevads Oparations Office
LS Figh and Wildife Servics

Ragion 1
Dale
Date
Legie T, Rogers
Regional Adminisirator Wayne Masti
Faders! Transi Administration Feagional Administrator
Bagion X L 8. Environmental Prolection Agency

Reginn 1X

Date

Harman €. Bliss

Adrporis Divigion Mansger
Fedaeral Avistion Adiministration
Western-Pacific Reglon

Diate
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SUBIECT: Calffornis High-Spend Traln Program EIRVEIS Federal Agermy MOU

Wi, AGREEMENT TO PARTICIPATE IN THIS MOU

Adtan Hullsr Hobert L. Davis,
Adrministrator Brigadier General, LLE. Army, Commanding
Faderal Ratlroad Administration LLE, Arrmy Corps of Engineers
Date Dinte
I .
A g 4
PARY "»L/f/;'j/ . f Lf L
4 Gary M. Hamby - Stove Thompson
S Division Admiristrator Marager
4 Federal Highway Admirdstration Calformnia/Nevads Oparations Office
California Division LLE. Fish and Wildiife Barvie
Haglon 1
AR 14
Dats
Liata
Laslie T. Rogers
Ragional Administrator Wayne Nast
Faderal Transit Admindstration Ragional Administrator
Raglon ¥ U, 8. Environmental Protection Agency

Hegion 1X

Dals
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SUBIEDT: Califamia High-Speed Traln Frogram EIRVEIS Federal Ageray MOU

Wi AGREEMENT TO PARTICIPATE IN THIS MOU

Allan Rutter Fobert L. Davis,
Scirninistrator Brigadier Ganersl, US, Army, Commanding
Faderal Failrond Admindstration VB, Army Corps of Enginesrs
Date Date
Ghary M. Hamby Steve Thonpson
Divigion Administralnr Managsr
Faderal Highway Administration {LaliforniaMevada »i"}mm& ey Ofios
Califomia Uivision LLE, Fish ard Wildiile Service
Haglon i
Date
5} Vg
$
L oL /fm@»g’
§~ slie 1. ﬁmgam .
v ‘Hegional Admind strdiol Wayne MNast
Faderal Trarsll Adminisiration ﬁ@g‘om“ Aderinisirator
Feglon 14 W iirw ronrrental Protection Agency
: Ragion X
APR 11 2003
Dap
Dats
Tof?
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SUBSECT: Caffornda High-Spesd Traln Program EIFVEIR Fedoral Agenoy MOU

K iR AGHEEMENT TO PARTICHATE IN THIS MDU

Alan Rutier
Adminisrator
Fadera! Rallresd Administration

Dol

Gimry M. Hamby

Divigton Admirdstrator

Faderal Highway Administralion
Galifornia Division

Diate

Laslie T, Rogers

Hegiona! Administrator
Faderal Transit Administration
FHegion 1K

Daie

Fobert L, Davig,
Brigadier General, VS, Army, Commarding
LA Ay Corps of Enginesrs

Dats

Steve Thompson

Manager

CaliforniaNevads Operations Qffics
LL8, Fish argd Wildlife Service
Fagion 1

e
S Feglonal Adminisirator
‘ L

8, Environmental Protection Agenoy
Faglon X

.&fm‘f 2073

E‘B&Zsz:?

e
]

o
g
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Message

From: Westlake, Kenneth [westlake.kenneth@epa.gov]
Sent: 11/13/2017 4:47:41 PM
To: Knight, Kelly [knight.kelly@epa.gov]; Timmermann, Timothy [Timmermann.Timothy@epa.gov]; Walsh-Rogalski,

William [Walshrogalski.William@epa.gov]; Musumeci, Grace [Musumeci.Grace@epa.gov]; Mitchell, Judy-Ann
[Mitchell Judy-Ann@epa.gov]; Lapp, leffrey [lapp.jeffrey@epa.gov]; Forren, John [Forren.John@epa.gov]; Militscher,
Chris [Militscher.Chris@epa.gov]; Houston, Robert [Houston.Robert@epa.gov]; Tapp, Joshua
[Tapp.Joshua@epa.gov]; Strobel, Philip [Strobel.Philip@epa.gov]; Schuller, Jennifer [Schuller.Jennifer @epa.gov];
Goforth, Kathleen [Goforth.Kathleen@epa.gov]; Dunning, Connell [Dunning.Connell@epa.gov]; Moutoux, Nicole
[Moutoux.Nicole@epa.gov]; Nogi, Jill [nogi.jill@epa.gov]

CC: Rountree, Marthea [Rountree.Marthea@epa.gov]
Subject: RE: Summary slides
Kelly,
u u
Ex. 5 Deliberative Process (DP)
Ken

From: Knight, Kelly

Sent: Monday, November 13, 2017 8:57 AM

To: Timmermann, Timothy <Timmermann.Timothy@epa.gov>; Walsh-Rogalski, William
<Walshrogalski.William@epa.gov>; Musumeci, Grace <Musumeci.Grace@epa.gov>; Mitchell, Judy-Ann <Mitchell.Judy-
Ann@epa.gov>; Lapp, Jeffrey <lapp.jeffrey@epa.gov>; Forren, John <Forren.John@epa.gov>; Militscher, Chris
<Militscher.Chris@epa.gov>; Westlake, Kenneth <westlake.kenneth@epa.gov>; Houston, Robert
<Houston.Robert@epa.gov>; Tapp, Joshua <Tapp.Joshua@epa.gov>; Strobel, Philip <Strobel.Philip@epa.gov>; Schuller,
Jennifer <Schuller.Jennifer@epa.gov>; Goforth, Kathleen <Goforth.Kathleen@epa.gov>; Dunning, Connell
<Dunning.Connell@epa.gov>; Moutoux, Nicole <Moutoux.Nicole@epa.gov>; Nogi, Jill <nogi.jill@epa.gov>

Cc: Rountree, Marthea <Rountree.Marthea@epa.gov>

Subject: Summary slides

All,

EX. 5 Delibe rative Process (DP) Let me know if my summary is off the mark.

Thanks

Kelly Knight

Director, NEPA Compliance Division
Environmental Protection Agency
202—564—214_} (office)

Ex. 6 Personal Privacy (PP) :. (Ce I | )
!

ED_003001_00002224-00001



Message

From: Timmermann, Timothy [Timmermann.Timothy@epa.gov]
Sent: 12/26/2017 6:23:05 PM
To: Knight, Kelly [knight kelly@epa.gov]; Walsh-Rogalski, William [Walshrogalski.William@epa.gov]; Musumeci, Grace

[Musumeci.Grace@epa.gov]; Mitchell, Judy-Ann [Mitchell Judy-Ann@epa.gov]; Forren, John
[ForrenJohn@epa.gov]; Lapp, Jeffrey [lapp.jeffrey@epa.gov]; Westlake, Kenneth [westlake.kenneth@epa.gov];
Houston, Robert [Houston.Robert@epa.gov]; Strobel, Philip [Strobel.Philip@epa.gov]; Schuller, Jennifer
[Schuller.Jennifer@epa.gov]; Goforth, Kathleen [Goforth.Kathleen@epa.gov]; Dunning, Connell
[Dunning.Connell@epa.gov]; Moutoux, Nicole [Moutoux.Nicole@epa.gov]; Nogi, Jill [nogi.jill@epa.gov]

CC: Rountree, Marthea [Rountree.Marthea@epa.gov]; Hessert, Aimee [Hessert.Aimee@epa.gov]; Timmermann,
Timothy [Timmermann.Timothy@epa.gov]
Subject: RE: Revised Paper

Attachments: R1 comments 12-26-17 on Ratings Option Paper 21 Dec 2017 (003).docx

Kelly:

Thank you to you and everyone (Aimee, Marthea) who has worked hard on this draft so far. Attached are our
comments on the current version. We included redline/strikeout edits and marginal
comments/questions/suggestions about various sections of the draft. Thanks for the opportunity to comment.

Please contact me with any questions.
t

Timothy L. Timmermann, Associate Director
Office of Environmental Review

EPA New England-Region 1

5 Post Office Square, Suite 100

Mail Code OEP 06-3

Boston, MA 02109-3912

Email: timmermann.timothy@epa.gov
Telephone: 617-918-1025
E-Fax: 617-918-0025

From: Knight, Kelly

Sent: Thursday, December 21, 2017 4:11 PM

To: Timmermann, Timothy <Timmermann.Timothy @epa.gov>; Walsh-Rogalski, William
<Walshrogalski.William@epa.gov>; Musumeci, Grace <Musumeci.Grace@epa.gov>; Mitchell, Judy-Ann <Mitchell Judy-
Ann@epa.gov>; Forren, John <Forren.John@epa.gov>; Lapp, leffrey <lapp.jeffrey@epa.gov>; Westlake, Kenneth
<westlake.kenneth@epa.gov>; Houston, Robert <Houston.Robert@epa.gov>; Lapp, Jeffrey <lapp.jeffrey@epa.gov>;
Strobel, Philip <Strobel.Philip@epa.gov>; Schuller, Jennifer <Schuller.Jennifer@epa.gov>; Goforth, Kathleen
<Goforth.Kathleen@epa.gov>; Dunning, Connell <Dunning.Connell@epa.gov>; Moutoux, Nicole
<Moutoux.Nicole@epa.gov>; Nogi, Jill <nogi.jill@epa.gov>

Cc¢: Rountree, Marthea <Rountree.Marthea@epa.gov>; Hessert, Aimee <Hessert.Aimee@epa.gov>

Subject: Revised Paper

Phew!!!! Revisions always take longer than anticipated...

Ex. 5 Deliberative Process (DP)
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Ex. 5 Deliberative Process (DP)

If you have questions or concerns, please give me a call or send an email. | am off starting tomorrow, but am definitely
reachable.

Thank you all for your time and attention in drafting this paper. | really appreciate it!
Enjoy the holidays!
Kelly Knight

Director, NEPA Compliance Division
Environmental Protection Agency

ED_003001_00002321-00002




Message

From: Dunning, Connell [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=5A17E1F6374C4015A5409422366C55EF-CDUNNING]

Sent: 7/12/2018 6:47:40 PM

To: Goforth, Kathleen [Goforth.Kathleen@epa.gov]

Subject: Connell's added sentence edit to 303 memo

Attachments: 2018-07012_cd_Draft Memo 309 Rating System 12 July 2018 R-5 comments {002).docx

See my yellow highlighted sentence.
Thanks !
Connell

EEEEEEEEEE S EEEEE L EEESEEEEE LTS

Connell Dunning

Environmental Review Section (ENF 4-2)
US EPA Region IX, Pacific Southwest

75 Hawthorne St, SF CA 94105
dunning.connell@epa.gov

phone - 415-947-4161
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Message

From: Dunning, Connell [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=5A17E1F6374C4015A5409422366C55EF-CDUNNING]
Sent: 12/21/2017 10:02:15 PM

To: Moutoux, Nicole [Moutoux.Nicole@epa.gov]
CC: Goforth, Kathleen [Goforth.Kathleen@epa.gov]
Subject: FW: Revised Paper

Attachments: Ratings Option Paper 21 Dec 2017.docx

Ex. 5 Deliberative Process (DP)

EEEEEEEEEEESEEEEEEEEEEEE S EEE LS T ET S

Connell Dunning

Environmental Review Section (ENF 4-2)
US EPA Region IX, Pacific Southwest

75 Hawthorne St, SF CA 94105
dunning.connell@epa.gov

phone - 415-947-4161

From: Knight, Kelly

Sent: Thursday, December 21, 2017 1:11 PM

To: Timmermann, Timothy <Timmermann.Timothy@epa.gov>; Walsh-Rogalski, William
<Walshrogalski.William@epa.gov>; Musumeci, Grace <Musumeci.Grace@epa.gov>; Mitchell, Judy-Ann <Mitchell. Judy-
Ann@epa.gov>; Forren, John <Forren.John@epa.gov>; Lapp, Jeffrey <lapp.jeffrey@epa.gov>; Westlake, Kenneth
<westlake.kenneth@epa.gov>; Houston, Robert <Houston.Robert@epa.gov>; Lapp, Jeffrey <lapp.jeffrey@epa.gov>;
Strobel, Philip <Strobel.Philip@epa.gov>; Schuller, Jennifer <Schuller Jennifer@epa.gov>; Goforth, Kathleen
<Goforth.Kathleen@epa.gov>; Dunning, Connell <Dunning.Connell@epa.gov>; Moutoux, Nicole
<Moutoux.Nicole@epa.gov>; Nogi, Jill <nogi.jill@epa.gov>

Cc: Rountree, Marthea <Rountree.Marthea@epa.gov>; Hessert, Aimee <Hessert.Aimee@epa.gov>

Subject: Revised Paper

Phew!!!! Revisions always take longer than anticipated...

Ex. 5 Deliberative Process (DP)

Ex. 5 Deliberative Process (DP)
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Ex. 5 Deliberative Process (DP)

If you have questions or concerns, please give me a call or send an email. | am off starting tomorrow, but am definitely
reachable.

Thank you all for your time and attention in drafting this paper. | really appreciate it!
Enjoy the holidays!

Kelly Knight

Director, NEPA Compliance Division

Environmental Protection Agency
202-564-2141 (office)

(cell)

ED_003001_00002980-00002



Message

From: Dunning, Connell [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=5A17E1F6374C4015A5409422366C55EF-CDUNNING]
Sent: 3/22/2018 1:58:14 AM

To: Johnson, Kathleen [Johnson.Kathleen@epa.gov]; Moutoux, Nicole [Moutoux.Nicole@epa.gov]; Goforth, Kathleen
[Goforth.Kathleen@epa.gov]
Subject: FW: R9 suggested edits to Ratings Suspension Memo -RE: Draft for Regional Review

Attachments: 2018-03-21 R9_CD_ Draft Memo 309 Rating System 3-21-18(3) R-5 (R-4) (R-9).docx; 2018-03-
21 CLEAN_R9 CD_ Draft Memo 309 Rating System 3-21-18(3) R-5 (R-4} {(R-9).docx; 2018-03-21-Draft Memo 309
Rating System 3-21-18(3).docx

Kathleen —

For our 9:30 mtg tomorrow.

(Kathy — we had to get on KJ calendar and earliest worked best. | know you are in at 10, so will update you or you can
call my cell phone it you want to listen in while in transit)

See my notes below which reflect major concerns with this memo.
We are most concerned that we had less than a day to provide input, which is challenging for such an important memo.

The 2018-03-21-DraftMemo is the original memo emailed to us this morning.
The 2018-03-21-CLEAN memo includes all of our prepared comments integrated (minus what Kathy might add after she
has some time with it).

We don’t yet know what input HQ will accept.
See you tomorrow,
Connell

EEEEE S EEEEEEEEEEEEEEEEEEEEEE LS EES ]

Connell Dunning

Environmental Review Section (ENF 4-2)
US EPA Region IX, Pacific Southwest

75 Hawthorne St, SF CA 94105
dunning.connell@epa.gov

phone - 415-947-4161

Happy Pi Day!

From: Dunning, Connell

Sent: Wednesday, March 21, 2018 6:44 PM

To: Militscher, Chris <Militscher.Chris@epa.gov>; Knight, Kelly
<knight.kelly@epa.gov>; Timmermann, Timothy
<Timmermann.Timothy@epa.gov>; Walsh-Rogalski, William
<Walshrogalski.William@epa.gov>; Musumeci, Grace
<Musumeci.Grace@epa.gov>; Mitchell, Judy-Ann <Mitchell.Judy-Ann@epa.gov>;
Rudnick, Barbara <Rudnick.Barbara@epa.gov>; Forren, John

ED_003001_00002995-00001



<Forren.John@epa.gov>; Westlake, Kenneth <westlake.kenneth@epa.gov>; Houston, Robert
<Houston.Robert@epa.gov>; Tapp, Joshua <Tapp.Joshua@epa.gov>; Strobel, Philip <Strobel.Philip@epa.gov>; Schuller,
Jennifer <Schuller.Jennifer@epa.gov>; Goforth, Kathleen <Goforth.Kathleen@epa.gov>; Moutoux, Nicole
<Moutoux.Nicole@epa.gov>; Nogi, Jill <nogi.jill@epa.gov>

Cc: Hessert, Aimee <Hessert.Aimee@epa.gov>

Subject: R9 suggested edits to Ratings Suspension Memo -RE: Draft for Regional Review

| added R9 comments to R4 and R5 comments. (Sorry Grace and Phill) | strongly suggest
reading the CLEAN version. Kathy may have more edits tomorrow. Thank you for receiving
our comments. Sorry couldn’t get them to you earlier. - Connell

Main thoughts:

Ex. 5 Deliberative Process (DP)

ED_003001_00002995-00002




Ex. 5 Deliberative Process (DP)

EEEEEE S EEEE SRR EEEE LTSS

Connell Dunning

Environmental Review Section (ENF 4-2)
US EPA Region IX, Pacific Southwest

75 Hawthorne St, SF CA 94105
dunning.connelifiepa gov

phone - 415-947-4161

Happy Pi Day!

war httosSwwew epa sov/pollinator-nrotection

From: Militscher, Chris

Sent: Wednesday, March 21, 2018 11:33 AM

To: Knight, Kelly <knight.kellv@epa.gov>; Timmermann, Timothy <Timmsrmann. Timothy@epa.gov>; Walsh-Rogalski,
William <Walshrogalski, Willlam®epa.gov>; Musumeci, Grace <Musumeci.Grace@epa.gov>; Mitchell, Judy-Ann
<Mitchell ludv-Ann@epazov>; Rudnick, Barbara <Rudnick Barbara@epa.gov>; Forren, John <Forrenohn@epa gov>;
Westlake, Kenneth <wesiiake kenneth@epa. gov>; Houston, Robert <Houston. Robert@isna.gov>; Tapp, Joshua
<Vapp.Joshua@epa.gov>; Strobel, Philip <Strobel Philip@epa.gov>; Schuller, Jennifer <Schuller fennifer@epa.gov>;
Goforth, Kathleen <Goforth. Kathleen®epa.gov>; Dunning, Connell <Dunning. Connell®ena.gov>; Moutoux, Nicole
<Moubous Nicole®epa gov>; Nogi, Jill <nogiiili@epa.gov>

Cc: Hessert, Aimee <Hessert. Almes@iepa.oov>

Subject: RE: Draft for Regional Review

Kelly: I've added a few comments/edits to Ken’s edits. | Ex. 5 Deliberative Process (DP)

L

Ex. 5 Deliberative Process (DP)

From: Knight, Kelly

Sent: Wednesday, March 21, 2018 11:26 AM
To: Timmermann, Timothy <Timmermann. Timothy@epa.zov>; Walsh-Rogalski, William

<Walshrosalskd Willlam @ spa.gov>; Musumeci, Grace <Busumect. Grace@epa.gov>; Mitchell, Judy-Ann <pitchell Judy-
Arni@ena.gov>; Rudnick, Barbara <Budnick. Barbara®@epa.gov>; Forren, John
<Forrenohn@epa.zov>; Militscher, Chris <Militscher. Chris@epa.zov>; Westlake,
Kenneth <westiaks kennethi@ena eov>; Houston, Robert

<Houston Rohert@epa.gov>; Tapp, Joshua <Tapp doshua@epa.gov>; Strobel,
Philip <Strohel Philin®@epa.gov>; Schuller, Jennifer <Schuller Jennifer@epa.gov>;
Goforth, Kathleen <Goforth. Kathisen@epa.gov>; Dunning, Connell
<Dunning.Connell@epa.zov>; Moutoux, Nicole <Moutoux. Nizole@epa.pov>;
Nogi, Jill <nosijill@epa.gov>
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Cc: Hessert, Aimee <Hessert Aimee@epa.gow>
Subject: FW: Draft for Regional Review

All,

The attached is the first cut of the implementation memo for eliminating the ratings. Aimee and | have gone round and
round trying to come up with something that retains flexibility while demonstrating transformation. Aimee and | look
forward to your thoughts and ideas. We can chat about it generally for a little while during the call. I have not heard
from Rob whether he intends to send it forward tomorrow before he goes on leave, or whether | can send it as an initial
draft to Drew on Friday. I've invited Aimee to participate in today’s call so we can accurately capture your thoughts.

Thanks

From: Hessert, Aimee

Sent: Wednesday, March 21, 2018 10:24 AM
To: Knight, Kelly <knight kelly@epa.gov>
Subject: Draft for Regional Review

ED_003001_00002995-00004



Message

From: Dunning, Connell [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=5A17E1F6374C4015A5409422366C55EF-CDUNNING]

Sent: 12/27/2017 7:13:24 AM

To: Timmermann, Timothy [Timmermann.Timothy@epa.gov]; Knight, Kelly [knight.kelly@epa.gov]; Walsh-Rogalski,
William [Walshrogalski.William@epa.gov]; Musumeci, Grace [Musumeci.Grace@epa.gov]; Mitchell, Judy-Ann
[Mitchell.Judy-Ann@epa.gov]; Forren, John [Forren.John@epa.gov]; Lapp, Jeffrey [lapp.jeffrey@epa.gov]; Westlake,
Kenneth [westlake.kenneth@epa.gov]; Houston, Robert [Houston.Robert@epa.gov]; Strobel, Philip
[Strobel.Philip@epa.gov]; Schuller, Jennifer [Schuller.Jennifer@epa.gov]; Goforth, Kathleen
[Goforth.Kathleen@epa.gov]; Moutoux, Nicole [Moutoux.Nicole@epa.gov]; Nogi, Jill [nogi.jill@epa.gov]; Hessert,
Aimee [Hessert.Aimee@epa.gov]; Rountree, Marthea [Rountree.Marthea@epa.gov]

Subject: Re: Revised Paper

Attachments: 2017 _12 22 R9edits_Ratings Option Paper 21 Dec 2017 {(002).docx

Kelly and Marthea -

Please see R9 suggested edits/comments on the options paper. Thank you for including the regions in the
development of this document.

Thanks,

Connell

From: Timmermann, Timothy

Sent: Tuesday, December 26, 2017 10:23 AM

To: Knight, Kelly; Walsh-Rogalski, William; Musumeci, Grace; Mitchell, Judy-Ann; Forren, John; Lapp, Jeffrey; Westlake,
Kenneth; Houston, Robert; Strobel, Philip; Schuller, Jennifer; Goforth, Kathleen; Dunning, Connell; Moutoux, Nicole;
Nogi, Jill

Cc: Rountree, Marthea; Hessert, Aimee; Timmermann, Timothy

Subject: RE: Revised Paper

Kelly:

Thank you to you and everyone (Aimee, Marthea) who has worked hard on this draft so far. Attached are our
comments on the current version. We included redline/strikeout edits and marginal
comments/questions/suggestions about various sections of the draft. Thanks for the opportunity to comment.

Please contact me with any questions.
tt

Timothy L. Timmermann, Associate Director
Office of Environmental Review

EPA New England-Region 1

5 Post Office Square, Suite 100

Mail Code OEP 06-3

Boston, MA 02109-3912

Email: timmermann.timothv(@epa.gov
Telephone: 617-918-1025
E-Fax: 617-918-0025

ED_003001_00003058-00001



From: Knight, Kelly

Sent: Thursday, December 21, 2017 4:11 PM

To: Timmermann, Timothy <Timmermann.Timothy@epa.gov>; Walsh-Rogalski, William
<Walshrogalski.William@epa.gov>; Musumeci, Grace <Musumeci.Grace@epa.gov>; Mitchell, Judy-Ann
<Mitcheil.Judy-Ann@epa.gov>; Forren, John <Forren.John@epa.gov>; Lapp, leffrey <lapp.jeffrey@epa.gov>;
Westlake, Kenneth <westlake. kenneth@epa.gov>; Houston, Robert <Houston.Robert@epa.gov>; Lapp, leffrey
<lapp.jeffrey@epa.gov>; Strobel, Philip <Strobel.Philip@epa.gov>; Schuller, Jennifer
<Schuller.Jennifer@epa.gov>; Goforth, Kathleen <Goforth.Kathleen@epa.gov>; Dunning, Connell
<Dunning.Connell@epa.gov>; Moutoux, Nicole <Moutoux.Nicole@epa.gov>; Nogi, Jill <nogi.jil@epa.gov>
Cc: Rountree, Marthea <Rountree.Marthea@epa.gov>; Hessert, Aimee <Hessert.Aimee@epa.gov>

Subject: Revised Paper

Phew!!!l Revisions always take longer than anticipated...

Ex. 5 Deliberative Process (DP)

if you have questions or concerns, please give me a call or send an email. | am off starting tomorrow, but am
definitely reachable.

Thank you all for your time and attention in drafting this paper. | really appreciate it!
Enjoy the holidays!

Kelly Knight

Director, NEPA Compliance Division
Environmental Protection Agency
202-564-2141 (office)

: Ex. 6 Personal Privacy (PP) E(Ce”)
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Message

From: Goforth, Kathleen [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=0821CCFOEASE4AC18A3D2A583158B713E-KGOFORTH]

Sent: 1/2/2018 9:34:07 PM

To: Timmermann, Timothy [Timmermann.Timothy@epa.gov]; Knight, Kelly [knight.kelly@epa.gov]; Walsh-Rogalski,
William [Walshrogalski. William@epa.gov]; Musumeci, Grace [Musumeci.Grace@epa.gov]; Mitchell, Judy-Ann
[Mitchell.Judy-Ann@epa.gov]; Forren, John [Forren. John@epa.gov]; Lapp, Jeffrey [lapp.jeffrey@epa.gov]; Westlake,
Kenneth [westlake kenneth@epa.gov]; Houston, Robert [Houston.Robert@epa.gov]; Strobel, Philip
[Strobel.Philip@epa.gov]; Schuller, Jennifer [Schuller.Jennifer@epa.gov]; Moutoux, Nicole
[Moutoux.Nicole@epa.gov]; Nogi, Jill [nogi.jili@epa.gov]; Hessert, Aimee [Hessert.Aimee@epa.gov]; Rountree,
Marthea [Rountree.Marthea@epa.gov]

Subject: FW: Revised Paper

Attachments: 2017_12_22 RSedits_Ratings Option Paper 21 Dec 2017 (002)kmg.docx

Kelly, Marthea —

I've added a couple suggested edits to the Intro section. Please use this version, which includes the edits that Connell
sent you last week.

Thanks -

-Kathy

Kathleen Martyn Goforth, Manager
Environmental Review Section (ENF-4-2)

U.S. Environmental Protection Agency, Region 9
75 Hawthorne Street

San Francisco, CA 94105

415-972-3521

From: Dunning, Connell

Sent: Tuesday, December 26, 2017 11:13 PM

To: Timmermann, Timothy <Timmermann.Timothy@epa.gov>; Knight, Kelly <knight.kelly@epa.gov>; Walsh-Rogalski,
William <Walshrogalski.William@epa.gov>; Musumeci, Grace <Musumeci.Grace@epa.gov>; Mitchell, Judy-Ann
<Mitchell.Judy-Ann@epa.gov>; Forren, John <Forren.John@epa.gov>; Lapp, leffrey <lapp.jeffrey@epa.gov>; Westlake,
Kenneth <westlake.kenneth@epa.gov>; Houston, Robert <Houston.Robert@epa.gov>; Strobel, Philip
<Strobel.Philip@epa.gov>; Schuller, Jennifer <Schuller.Jennifer@epa.gov>; Goforth, Kathleen
<Goforth.Kathleen@epa.gov>; Moutoux, Nicole <Moutoux.Nicole@epa.gov>; Nogi, Jill <nogi.jill@epa.gov>; Hessert,
Aimee <Hessert.Aimee@epa.gov>; Rountree, Marthea <Rountree.Marthea@epa.gov>

Subject: Re: Revised Paper

Kelly and Marthea -

Please see R9 suggested edits/comments on the options paper. Thank you for including the regions in the
development of this document.

Thanks,

Connell
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From: Timmermann, Timothy

Sent: Tuesday, December 26, 2017 10:23 AM

To: Knight, Kelly; Walsh-Rogalski, William; Musumeci, Grace; Mitchell, Judy-Ann; Forren, John; Lapp, Jeffrey; Westlake,
Kenneth; Houston, Robert; Strobel, Philip; Schuller, Jennifer; Goforth, Kathleen; Dunning, Connell; Moutoux, Nicole;
Nogi, Jill

Cc: Rountree, Marthea; Hessert, Aimee; Timmermann, Timothy

Subject: RE: Revised Paper

Kelly:

Thank you to you and everyone (Aimee, Marthea) who has worked hard on this draft so far. Attached are our
comments on the current version. We included redline/strikeout edits and marginal
comments/questions/suggestions about various sections of the draft. Thanks for the opportunity to comment.

Please contact me with any questions.
it

Timothy L. Timmermann, Associate Director
Office of Environmental Review

EPA New England-Region 1

5 Post Office Square, Suite 100

Mail Code OEP 06-3

Boston, MA 02109-3912

Email: timmermann.timothv(@epa.gov
Telephone: 617-918-1025
E-Fax: 617-918-0025

From: Knight, Kelly

Sent: Thursday, December 21, 2017 4:11 PM

To: Timmermann, Timothy <Timmermann.Timothy@epa.gov>; Walsh-Rogalski, William

<Walshrogalski. William@epa.gov>; Musumeci, Grace <Musumeci.Grace@epa.gov>; Mitchell, Judy-Ann
<Mitchell Judy-Ann@epa.gov>; Forren, John <Forren.John@epa.gov>; Lapp, Jeffrey <lapp.jeffrey@epa.gov>;
Westlake, Kenneth <westlake.kenneth@epa.gov>; Houston, Robert <Houston.Robert@epa.gov>; Lapp, Jeffrey
<lapp.jeffrey@epa.gov>; Strobel, Philip <Strobel.Philip@epa.gov>; Schuller, Jennifer
<Schuller.Jennifer@epa.gov>; Goforth, Kathleen <Goforth.Kathleen@epa.gov>; Dunning, Connell
<Dunning.Connell@epa.gov>; Moutoux, Nicole <Moutoux.Nicole@epa.gov>; Nogi, Jill <nogi.jili@epa.gov>
Cc: Rountree, Marthea <Rountree,Marthea@epa.gov>; Hessert, Aimee <Hessert. Aimee@epa.gov>

Subject: Revised Paper

Phew!!ll Revisions always take longer than anticipated...

Ex. 5 Deliberative Process (DP)

ED_003001_00005987-00002



Ex. 5 Deliberative Process (DP)

If you have questions or concerns, please give me a call or send an email. | am off starting tomorrow, but am
definitely reachable.

Thank you all for your time and attention in drafting this paper. | really appreciate it!
Enjoy the holidays!

Kelly Knight
Director, NEPA Compliance Division
Environmental Protection Agency

-

4 Ex. 6 Personal Privacy (PP} 1 (Ce”)
i
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Message

From: Houston, Robert [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=017B485D72444DEDA1C891D2D68CD526-HOUSTON, ROBERT]
Sent: 12/22/2017 6:56:59 PM

To: Seager, Cheryl [Seager.Cheryl@epa.gov]
CC: Gilrein, Stephen [gilrein.stephen@epa.gov]; Saunders, Jerry [Saunders.Jerry@epa.gov]
Subject: Re: Revised Paper - Environmental Impact Statement Rating System

Attachments: Ratings Option Paper 21 Dec 2017.docx

Ex. 5 Deliberative Process (DP)

Robert Houston
Chief, Special Projects Section
Office: (214) 665-8565

From: Knight, Kelly

Sent: Thursday, December 21, 2017 3:11 PM

To: Timmermann, Timothy <Timmermann.Timothy@epa.gov>; Walsh-Rogalski, William
<Walshrogalski.William@epa.gov>; Musumeci, Grace <Musumeci.Grace@epa.gov>; Mitchell, Judy-Ann <Mitchell. Judy-
Ann@epa.gov>; Forren, John <Forren.John@epa.gov>; Lapp, Jeffrey <lapp.jeffrey@epa.gov>; Westlake, Kenneth
<westlake. .kenneth@epa.gov>; Houston, Robert <Houston.Robert@epa.gov>; Lapp, Jeffrey <lapp.jeffrey@epa.gov>;
Strobel, Philip <Strobel.Philip@epa.gov>; Schuller, Jennifer <Schuller.Jennifer@epa.gov>; Goforth, Kathleen
<Goforth.Kathleen@epa.gov>; Dunning, Connell <Dunning.Connell@epa.gov>; Moutoux, Nicole
<Moutoux.Nicole@epa.gov>; Nogi, Jill <nogi.jill@epa.gov>

Cc: Rountree, Marthea <Rountree.Marthea@epa.gov>; Hessert, Aimee <Hessert.Aimee@epa.gov>

Subject: Revised Paper

Phew!!!! Revisions always take longer than anticipated...

Ex. 5 Deliberative Process (DP)

If you have questions or concerns, please give me a call or send an email. | am off starting tomorrow, but am definitely
reachable.

ED_003001_00017793-00001




Thank you all for your time and attention in drafting this paper. | really appreciate it!
Enjoy the holidays!

Kelly Knight

Director, NEPA Compliance Division
Environmental Protection Agency
202-564-2141 (office)

Ex. 6 Personal Privacy (PP) (Ce I | )

ED_003001_00017793-00002
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